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BEFORE: BARBER, McANULTY, AND TACKETT, JUDGES.
McANULTY, JUDGE. This is an appeal fromthe O dham Circuit
Court’s order setting aside a foreign default judgnent based
upon | ack of personal jurisdiction. Specifically, the A dham
Circuit Court found that a Texas judgment was void when the
def endant was inproperly nanmed, service of process was by

certified mail and the return recei pt was signed for by soneone



ot her than the defendant or the defendant’s agent. Finding no
error, we affirm

In Novenber of 1998, Appellant, List Brokers,
I ncorporated (List Brokers) and Appel | ee, Peak Achi evenent
Training d/b/a Attention Control Training, Inc. (Peak
Achi evenent Training), entered into a witten contract under
whi ch List Brokers printed and mail ed advertising brochures for
Peak Achi evenment Training. List Brokers is a Texas Corporation
doi ng business in San Antoni o, Bexar County, Texas. At the
time, Peak Achievenent Training was a Kentucky Corporation. A
di spute arose under the contract. Utimtely, List Brokers sued
Peak Achi evenent Training and Jonathan D. Cowan (Cowan), the
presi dent and CEO of Peak Achievenent Training, in the Bexar
County district court (the Texas court) seeking conpensatory and
puni tive damages.

In the petition, List Brokers identified the
def endants as follows: Peak Achievenent Training d/b/a
Attention Control Training, Inc. and John D. Cowan. As admtted
by List Brokers, the defendants that they intended to sue are
properly identified as Attention Control Training, Inc. d/b/a
Peak Achi evenent Training and Jonathan D. Cowan. |In accordance
with the Texas long armstatute, List Brokers attenpted to serve
Peak Achi evenment Training and Cowan with notice of the suit by

serving the Secretary of State of Texas (the Secretary). The
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Secretary then forwarded a copy of the petition by certified
mai |, return receipt requested to the address of the registered
agent for service of process. The Secretary further contri buted
to the msidentification of Cowan by addressing process to “John
D. Cowmn.” Despite the errors in identifying the proper nanmes of
t he defendants, the street address was correct.

Leonard Barnes, an enployee of a different conpany
i ncor porated by Cowan nanmed NeuroTechnol ogy, signed both of the
return receipts. The registered address for NeuroTechnol ogy was
the sanme as the registered address for Peak Achi evenent
Training. Wen Cowan | earned that Leonard Barnes had signed for

”

|l etters addressed to “non-existent parties,” Cowan asked himto
return the envel opes to the post office w thout opening them
whi ch Barnes | ater did.

In accordance with the sequence of events set out in
t he precedi ng paragraph, as to the petition forwarded to Peak
Achi evenent Training, the Secretary issued a certification that
it received the return recei pt dated Cctober 20, 1999, inits
of fice bearing the signature of addressee’s agent. As to the
petition forwarded to “John D. Cown”, the Secretary issued
anot her certification that it received the return receipt dated
Cctober 20, 1999, in its office bearing the signature of

addressee’s agent. The Secretary l|later issued a subsequent

certification that, as to the citation forwarded to Peak



Achi everrent Training, process was returned to the Secretary’s

of fice on Qctober 26, 1999, “bearing the notation Addressee
Unknown.” Mbreover, as to the citation forwarded to “John D
Cown”, process was returned to the Secretary’s office on Cctober
26, 1999, “bearing the notation Attenpted -- Not Known.”

On Decenber 14, 1999, a default judgnent was entered
agai nst Peak Achi evenent Training and Cowan in the anount of
$105, 808. 48 with post-judgnment interest at 10% per annum Li st
Brokers then sought to enforce the judgnent in Kentucky pursuant
to the Uni form Enforcenent of Foreign Judgnents Act, KRS
426. 950-.975, and filed the appropriate papers with the A dham
Circuit Court. In response, Cowan, who was represented by
counsel at this point, filed a notion to set aside or stay
enforcenent of the Texas judgnent. In support, Cowan asserted
that there was no such Kentucky corporation and no such person
as John D. Cowan. The trial court agreed with Cowan and i ssued
an order setting aside the default judgnment. List Brokers
appeals fromthis order.

On appeal, List Brokers argues that the trial court
erred in concluding that that the Texas court |acked persona
jurisdiction. In addition, List Brokers clains that the tria
court committed reversible error in setting aside the default
judgnment. Finally, List Brokers asserts that the default

j udgnment shoul d be enforced as a natter of equity.
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The underlying action was filed in a Kentucky state
court to recognize a default judgnent rendered by a Texas state
court. It is well-settled that “[t]he United States
Constitution requires our courts to give full faith and credit
to the judgnents of the courts of all our sister states. A
foreign judgnment is presunptively valid and the party attacking

it has the burden to denonstrate its invalidity.” Waddell wv.

Commonweal th, Ky. App., 893 S.wW2d 376, 379 (1995) (interna

citations omtted). To this end, Cowan insists that the 1999
Texas judgnent is void due to inproper service of process and
not entitled to full faith and credit. See id. W determne
the i ssue of whether Cowan and his corporation were properly

served by applying Texas law. See Sunrise Turquoise, Inc. v.

Chem cal Design Co., Inc., Ky. App., 899 S.W2d 856, 857-58

(1995) (“The law in Kentucky is that a sister state’s judgnent
is entitled to full faith and credit and to registration if the

judgnent is valid under that state’s own laws.”); Mirrel & Wst,

Inc. v. Yazel, Ky. App., 711 S.W2d 501, 502 (1986) ("Escape

from obedi ence to a judgnment of a sister-state can be had only
if said judgnment is void and entitled to no standing even in
that state.”).

To support a default judgnent against a jurisdictiona
chal I enge, Texas law requires List Brokers to prove that (1) the

pl eadi ngs established that the defendants were anenable to
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service; and (2) evidence in the record denonstrates that the
def endants were in fact served in the manner required by the

Texas long armstatute. See Harper Macleod Solicitors v. Keaty

& Keaty, 260 F.3d 389, 398 (5'" Gir. 2001) (citing Witney v. L &

L Realty Corp., 500 S.W2d 94, 95-96 (Tex. 1973). These

requirenents “reflect a strong policy that defendants ought not
to be cast in personal judgnment w thout notice.” Witney, 500
S.W2d at 97. In this appeal, Peak Achi evenent Training and

Cowan do not argue that they were not anenable to service, thus
the inquiry before this Court inplicates only the second prong

of Whitney. See Harper Mcl eod, 260 F.3d at 398.

Under Section 17.045(a) of the Texas Civil Practice &
Renedi es Code, plaintiffs nust conply with the follow ng notice
requi renents when suing a nonresident defendant:

If the secretary of state is served with
duplicate copies of process for a
nonr esi dent, the docunents shall contain a
statenment of the nane and address of the
nonr esi dent’s hone or hone office and the
secretary of state shall imediately mail a
copy of the process to the nonresident at

t he address provided.

“Texas courts have consistently required strict
conpliance with the terns of the Texas |long armstatute.”

Har per Macl eod, 260 F.3d at 398 (citing Mahon v. Cal dwel |,

Haddad, Skaggs, Inc., 783 S.W2d 769, 771 (Tex. App. 1990).

Here, the statenent of the nane of the nonresident defendant was



incorrect. According to the Texas Suprene Court, an incorrect
name is sufficient to show a citation is not in strict

conpliance. See Wvalde Country Cub v. Martin Linen Supply Co.,

Inc., 690 S.W2d 884, 886 (Tex. 1985); see also Mega v. Anglo

Iron & Metal Co. of Harlingen, 601 S.W2d 501, 504 (Tex. App.

1980) (“A mi stake in stating the defendant’s nanme in the citation
has been consistently held to be fatally defective.” The sane
rule applies where the “citation states one nane, but the sane
was mailed to and presunmably served on a person with a different
name. ")

Al t hough Wal de Country Club did not involve a

def endant bei ng sued by way of the Texas long armstatute, it
did involve a m stake as to the nane of the defendant’s
regi stered agent for service of process. Specifically, the
court held that attenpted service of process was invalid and of
no effect when the original petition alleged that the defendant
coul d be served by serving its registered agent, “Henry Bunti ng,
Jr.”, and the citation and sheriff’s return on the citation
showed delivery to “Henry Bunting.” See id. at 884.

In this case, List Brokers msidentified both the
cor porate defendant and the individual defendant; thus, the
defendants were inproperly identified in all respects. Not only
were the corporate and individual names msidentified, but also,

the Secretary addressed process to “John D. Cown.” Moreover,
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only a mnimal anount of due diligence was required of List
Brokers in correctly identifying Peak Achi evenent Trai ning and
Cowan as List Brokers had a contract signed by Jonat han Cowan
and nunerous witten conmuni cati ons with Jonathan Cowan.
Further, there is no dispute that Attention Control Training,
Inc. d/b/a Peak Achievenent Training was properly registered
with the Kentucky Secretary of State.

In addition to the defendants’ nanes being incorrect
on the Texas default judgnent, Cowan did not sign the return
receipt. Under Texas law, if a citation is served by certified
mai | and soneone ot her than the addressee signs the return

recei pt, then service of process is defective. See Ramirez v.

Consol i dated HGM Corp., 124 S. W 3d 914, 916 (Tex. App. 2004)

(Service of process was held to be ineffective when the
addressee of the certified mail was “Consolidated HGMV
Corporation serving its registered agent Dana T. Wite . . .~
and the return illustrated that “Jack Danl ey” signed for the
mai | i ng.)

As a final point on the issue of service of process in
strict conpliance with the law, we note that in Texas, “[a]ctua
notice to a defendant, w thout proper service, is not sufficient
to convey upon the court jurisdiction to render default judgnent
agai nst [the defendant]. Rather, jurisdiction is dependent upon

citation issued and served in a manner provided for by |aw.”

- 8-



Wl son v. Dunn, 800 S.W2d 833, 836 (Tex. 1990) (interna

citations omtted). Thus, it is of no consequence to Cowan that
t he docunents fromthe Secretary did arrive by U S. Mil at his
address. Further, it is of no consequence that Cowan knew t he
docunents had arrived and he “could surm se sone things” as to
the contents of the docunents. “[T]he Texas Suprene Court has
expressly rejected an actual notice exception to strict

conpliance with the terns of the long armstatue.” See Harper

Macl eod, 260 F.3d at 399 (citing WIlson, 800 S.W2d at 836).

For the foregoing reasons, the ddham C rcuit Court
properly determ ned that service was inadequate under Texas |aw
and could not support a default judgnent. Further, the trial
court was correct in setting aside the foreign default judgnent.
Havi ng concl uded as such, we decline to consider List Brokers

equi tabl e argunents.
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