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Conmumuealth Of Kentucky

@Court of Appeals

NO. 2003- CA-000592- MR

CAKWOOD ANI MAL KI NGDOM | NC.
and GARY S. CROVE APPELLANTS

APPEAL FROM HARDI N Cl RCUI T COURT
V. HONCRABLE JANET P. COLEMAN, JUDGE
ACTI ON NO. 00-Cl-01025

KNOX Bl NGO HALL, | NC. APPELLEE

OPI NI ON
REVERSI NG

BEFORE: COMBS, Chief Judge; TACKETT, Judge; and EMBERTON,
Seni or Judge.?

COVBS, CHI EF JUDGE. Appellants, Oakwood Ani mal Ki ngdom Inc.
(Cakwood), and Gary S. Crowe appeal from an order of the Hardin

Circuit Court entered on January 27, 2003. The court awarded

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



the sum of $8,830.60 to Knox Bingo Hall, Inc., pursuant to the
ternms of the parties’ rental agreenent. W reverse.

The appellee has failed to file a brief on appeal.
Under the provisions of CR 76.12(8), this Court has three
options to consider as possible responses or penalties. W may:

(i)accept the appellant’s statenent of the

facts and issues as correct; (ii) reverse

the judgnent if appellant’s brief reasonably

appears to sustain such action; or (iii)

regard the appellee’'s failure as a

confession of error and reverse the judgnent

W t hout considering the nerits of the case.

We have declined to invoke any of those possible penalties and
i nstead have considered the nerits of the case.

On April 2, 2000, the parties entered into a witten
agreenent for the rental of space in which Gakwood woul d conduct
charitabl e gam ng sessions. The hall was to be rented for
l[imted periods as set forth in separate rental pricing
agreenents. The rental paynent was cal cul ated on a per session
basis. The agreenent provided the foll ow ng rates:

1. rent for each norning session would be $390. 00;

2. rent for each afternoon session would be $640. 00;

3. rent for each evening session held Monday through
Thur sday woul d be $940. 00;

4. rent for each evening session held Friday,
Sat urday, or Sunday eveni ng woul d be $1040. 00;

2 Kentucky Rules of Civil Procedure.



5. rent for each m dnight session would be cal cul at ed
at $815. 00.

In a separate provision, the agreenment recited:
“Tenants[‘] agreed upon rental session(s) and rate(s) is
attached hereto as Exhibit A, and incorporated by [r]eference as
if fully restated herein.” Attached to the agreenent were two
docunents, each entitled “Exhibit A Rental Pricing Agreenent.”
The first docunent provided as foll ows:

The TENANT | eases the Knox Bi ngo Hall

Inc.:s prem ses for the follow ng bingo

sessi on:

Dat e: Thur sday

Session: 7:30

Rental Amount: 940.

Less goods and services provided by TENANT

i. Janitorial Services 50.00
ii. Security Services 80. 00

Tot al : 810. 00
The docunent was signed by Gary Crowe as tenant. The second
docunent provided as foll ows:

The TENANT | eases the Knox Bi ngo Hal l

Inc.”s prem ses for the follow ng bingo

sessi on:

Dat e: Fri day

Session: 7:30

Rental Amount: $1040.



Less goods and services provided by TENANT

i. Janitorial Services 50.00
ii. Security Services 80. 00

Tot al : 910. 00
Thi s docunent, too, was signed by Gary Crowe as tenant.

Shortly after the agreenent was executed, the owner of
Knox Bingo Hall was indicted for violation of Kentucky's gam ng
| aws. Gakwood qui ckly sought to termnate its agreenent as its
revenues apparently suffered fromthe adverse publicity that
followed the indictnent. There is a discrepancy in the
pertinent dates and activities surroundi ng Cakwood’ s notice of
term nation. Oakwood recites in its brief that it sent Knox
Bingo Hall a certified letter containing its notice of
term nation on May 20, 2000 (Appellant’s brief, p. 1); that the
| ast bingo session was conducted in the hall of May 19, 2000 (p.
2); and that the lawsuit was filed against it on June 19, 2000
(p. 2).

The conplaint filed by Knox Bingo Hall omts these
perti nent dates conpletely while apparently seeki ng damages for
the thirty-day notice period. Wile the judgnent of the tria
court relies on the 30-day notice period in assessing danages,
it recites relevant dates as June 1 — June 30 as the basis of

t he judgnent rather than calculating the thirty-days’ notice



period fromthe day after the |ast session was held; i.e., from
May 20 through June 20.

On June 19, 2000, Knox Bingo Hall filed a conplaint in
Hardin Crcuit Court, seeking $8,730.60: $7,690 for unpaid
rents and the two additional sunms of $890 and $150. 60 for checks
on whi ch OCakwood st opped paynent. Knox al so sought lost profits
from concession sales, costs, and attorney’'s fees. Following a
bench trial, the court determ ned that Oakwood and Crowe owed
rent for the abandoned June sessions as clainmed by Knox Bingo
Hal | . However, the trial court did not award any anmount for the
hall’s | ost concession sales. This appeal followed.

The appel lants contend that the trial court erred as a
matter of law by interpreting the parties’ rental agreenent to
require thirty-days’ notice for proper term nation. They also
contend that the trial court erred by permitting the plaintiff
to prosecute its claimin absentia and by permtting the
plaintiff to call a witness who was not tinely identified
pursuant to the court’s pretrial order. (W note that a party in
a civil action may choose not to be present at the trial of the
case and may el ect instead to be represented solely by counsel.)
Because our analysis of the nature of the agreenent itself
resol ves the appeal, the remaining argunents need not be

addr essed.



The construction of a witten instrunent is a question

of law, which is subject to our de novo review. Cnelli v.

Ward, Ky. App., 997 S.W2d 474 (1998).

Inits analysis, the trial court relied on the
follow ng provision of the rental agreenent:

Ei ther party hereto may cancel any unused

bi ngo sessions provided for under this | ease

by giving thirty (30) days (sic) witten

notice prior to such schedul ed | eased

session to the other party. (Enphasis

added.)
The trial court concluded that the quoted provision required
OCakwood and Crowe to give notice on or before June 1, 2000, in
order to termnate their rental agreenent effective June 30,
2000. 1In essence, it held that the witten notice of My 20,
2000, was ineffective to termnate the appellants’ obligation to
pay rent for sessions to be held June 1 through June 30, 2000.

Cakwood argues persuasively that the absence of a
definite termin the | ease has created a tenancy at wll,
termnable at will as to the period nutually understood to
govern the rental agreenent. Such an arrangenent is deened to
be a “periodic tenancy” pursuant to KRS® 383.695, which provides
in part as foll ows:

(1) The landlord or the tenant may

term nate a week-to-week tenancy by a

witten notice given to the other at
| east seven (7) days before the

3 Kent ucky Revised Statutes.



term nation date specified in the
noti ce.
(2) The landlord or the tenant nay

term nate a nonth-to-nonth tenancy by a

witten notice given to the other at

least thirty (30) days before the

periodic rental date specified in the

noti ce.
OCakwood argued that its tenancy was from one bingo session to
the other and that, therefore, the interval of nere days between
sessions constituted adequate notice pursuant to the statute.
Its letter of notice followed its |ast session by one day.

We have di scovered no evidence to support the inplicit
finding of the trial court that the parties had agreed to a
reservation of space to be rented and held by OGakwood for
sessions schedul ed in advance up to and including June 30. The
only evidence before us indicates that Cakwood and Crowe rented
space for a single Thursday and a single Friday evening with no
comm tnent to schedul e space beyond those two sessions and no
concom tant prom se by Knox to hold space for Cakwood for any
speci fic sessions.

We concl ude that the “agreenent” itself was
essentially a price schedule. This price schedule set a series
of rates for whatever intermttent, periodic sessions Cakwood
m ght elect to hold rather than guaranteeing a definite

reservation of space for a definite term It was not a contract

for tenancy requiring a specific notice provision in order to



term nate a tenancy. Periodic occupancy under these

ci rcunst ances does not anount to a tenancy requiring notice for

term nation. W hold that OGakwood gave adequate notice of its

intent to cancel usage of the hall as that usage was a matter of

session to session. No rental anpbunt is due or ow ng.
Therefore, we reverse the judgnent of the Hardin

Crcuit Court.

ALL CONCUR

BRI EF FOR APPELLANT: NO BRI EF FOR APPELLEE

Wllie M Neal, Jr.
Radcliff, Kentucky



