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BEFORE: DYCHE, MANULTY, AND SCHRODER, JUDGES.
McANULTY, JUDGE: I n 2003- CA-001104- MR, Frank and Carol yn
Deweese (hereinafter referred to as the “Deweeses”), appeal from
an order of the Butler Circuit Court entered on March 11, 2003,
that di sm ssed the Deweeses’ conplaint. In their conplaint, the
Deweeses sought one-third of any rental incone generated from
1991 to 1999, by four acres of land in which they owned an
undi vi ded one-third interest and sought triple the value of one-
third of the proceeds fromany tinber sales.

In 2003- CA-001128- MR, the Deweeses, appeal from an
order of the Butler Crcuit Court entered on March 11, 2003,
whi ch di sm ssed the Deweeses’ petition to quiet title.

In both appeals, the Deweeses argue that the Butler
Crcuit Court erred when it dism ssed their various causes of
action based on the doctrines of res judicata and coll ateral
estoppel. The Deweeses further argue that the trial court erred
when it failed to make findings of fact and concl usi ons of |aw.
I n 2003- CA-001104- MR, finding that neither res judicata nor

col l ateral estoppel apply, this Court vacates the trial court’s



di sm ssal and renmands. | n 2003-CA-001128- MR, regarding the
Deweeses’ claimto quiet title, this Court affirns the tria
court’s dismssal. Regarding the Deweeses’ claimfor the right
to access, this Court vacates and remands for further findings
of fact.
FACTS

In 1991, Garland S. Taylor, Jr. (hereinafter referred
to as “Garland”), filed a forcible detainer action in Butler
District Court to eject the Taylor’s Lake Fish Cub (hereinafter
referred to as “Fish Cub”) from approximately four acres of
and. The Fish Cub had rented the |land, which lay to the east
of and adjacent to Taylor’s Lake, from Garland for severa
years. In defense against the detainer action, the Fish Cub
clainmed that it, not Garland, owned the property. The detainer
action was transferred to the Butler GCrcuit Court to determne
who rightfully owned the property. It was assigned the case
nunber 91-Cl -0078. Ceorge Ivan Deweese (hereinafter referred to
as “Ceorge”) intervened in the action; counterclainmed to quiet
title to the four acres; and argued that he owned an undi vi ded
one-third interest in the property. After a bench trial, the
trial court found in favor of Garland’'s estate. (Garland had
previ ously passed away.) George appealed the trial court’s
decision to this Court. 1In 1993-CA-001524-MR this Court

remanded to the trial court for further findings of fact.
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Upon remand, the trial court again found in favor of
Garland’ s estate and CGeorge’s estate appeal ed once nore to this
Court. (George had al so passed away before the resol ution of
the case.) After this Court set forth, in detail, the chain of
title to the four acres, this Court concluded that the tria
court had erred when it determ ned that George did not own an
undi vi ded one-third interest in the subject property. This
Court reversed the trial court’s judgnment and remanded with
instructions for the trial court to enter judgnent in favor of
Ceorge’s estate giving his heirs an undivided one-third interest
in the four acres.

Upon remand for the second tine, the trial court
entered, on August 5, 1998, a judgnent and order of sale in
whi ch the court ordered the master conmm ssioner to sell the
subj ect property and to divide the proceeds. According to the
trial court’s order, John Annis as the executor of Garland s
estate would receive two-thirds of the proceeds while Frank
Deweese as administrator of George' s estate would receive one-
third of the proceeds. At the master conmi ssioner’s sale, John
Annis; his wife, Carrie; John Annis, Jr.; Charles Cecil Martin;
and the Janes P. Rogers Trust purchased the four acres. Frank
Deweese appeal ed the judgnment entered in August of 1998, but

this Court subsequently affirmed it.



2003- CA-001128- MR

On Decenber 6, 2001, Frank Deweese and his wfe,
Carolyn, filed with the Butler Crcuit Court a petition to quiet
title agai nst John Annis; Carrie Annis; John Annis, Jr.; Charles
Cecil Martin; and the Janes P. Rogers Trust (hereinafter
collectively referred to as “John and Carrie”), the owners of
the four acres which were the subject matter in 91-CI-0078. In
their petition, the Deweeses stated that they owned one hundred
and ninety-three (193) acres of |and which was situated to the
sout hwest of both Taylor’s Lake and the four acres. The
Deweeses’ 193 acres shared a comon property line with the four
acres along the shoreline of the I ake. According to the
petition, the four acres stretched underneath Tayl or’s Lake.
The Deweeses clained that the property line of their 193 acres
where it touched the four acres stretched down the bank of the
| ake to its low water point. The Deweeses sought to quiet title
to set the |low water mark as their property line. The Deweeses
subsequent|ly anmended their petition to also claimthat they had
a right to access and use the |lake since it was a blue line
stream

John and Carrie answered and counterclai med that the
property line extended to the top of the bank. They also

asserted the doctrines of res judicata and coll ateral estoppel



barred the Deweeses quiet title action since this issue had been
previously litigated in 91-Cl-0078.

John and Carrie filed a notion to dismss and again
argued res judicata and col |l ateral estoppel barred the Deweeses’
clains. Wthout making either findings of fact or concl usions
of law, the trial court granted John’s and Carrie’s notion and
di sm ssed the Deweeses’ petition. The Deweeses’ filed a notion
to reconsider and for findings of fact, which the trial court
summarily denied. The Deweeses then appealed to this Court.

On appeal, the Deweeses argue that the trial court
erred when it dismssed their petition as barred by the
doctrines of res judicata and coll ateral estoppel. The Deweeses
insist that neither res judicata nor collateral estoppel apply
since the issues and questions of [aw they present in the
instant case are different fromthose presented in the prior
action, 91-Cl-0078. The prior action addressed who owned the
four acres, while the instant case addresses where the Deweeses’
property line in relation to the four acres and the right to
access the | ake.

Furthernore, the Deweeses insist that the trial court
commtted reversible error when it failed to nmake findi ngs of
fact.

This Court agrees with the Deweeses that whether

treated as a notion to dism ss due to failure to state a claim



on which relief can be granted or whether treated as a notion
for summary judgnent, the standard of review on appeal is de

novo. See Janes v. WIlson, Ky. App., 95 S.W3d 875 (2003) and

Blevins v. Miran, Ky. App., 12 S W3d 698 (2000). Thus, this

Court need not defer to the trial court’s deci sion. Bl evi ns v.

Moran, supra at 700.

Regarding res judicata, the forner Kentucky Court of

Appeal s, now the Suprene Court, stated in Prewitt v. WI born,

184 Ky. 638, 212 S.W 442, 449-450 (1919):

The doctrine of res judicata is that a final
j udgnent rendered upon the nerits of the
case, by a court having jurisdiction of the
subject-matter and the parties, is
conclusive of the rights of the parties and
their privies in another suit on the points
and matters in issue in the first suit. A
di stinction nmust be drawn, however, between
the effect of a judgnment in a second suit

bet ween the sane parties upon the sane cause
of action and a second suit between the sane
parties upon a different cause of action.

In the first instance, the judgnent is a
conplete bar to the second action, not only
as to everything which was used in the first
action to sustain or defeat the demand, but
everything which the parties could have used
properly for that purpose; but in the second
i nstance, where the second suit is between
the sane parties upon a different cause of
action fromthat involved in the first
action, the judgnent in the first action is
an estoppel to a relitigation of questions
whi ch were actually litigated and determ ned
in the first action, and of such questions
as were necessarily determ ned by the
judgnment in the first action in arriving at
t he decision, and is not conclusive as to
matters not deci ded, and the decision of



whi ch were not essential to the decision in
the first suit, although issues nay have
been made in reference to them

. The accepted rule in determning

whet her two suits are upon the sane cause of
action i s whether the sane evidence w ||
sustain or defeat the action in both cases.

(Enphasis supplied.) See also G bson v.Crawford, 259 Ky. 708,

83 S.W2d 1 (1935) and Hays v. Sturgill, Ky., 193 S.W2d 648

(1946) .

The prior litigation was an action to quiet title. To
quiet title to the property, the parties had to showtitle back
to the Commonweal th or show title back to a conmon grantor

Brown v. Martin, 239 Ky. 146, 39 S.W2d 243, 245 (1931).

According to this Court’s opinion, Deweese v. Annis, 1996- CA-

002295, Ceorge Deweese showed title for the four acres back to a
common grantor, J.J. Borah.

Despite the Deweeses’ clains to the contrary, their
current claimto quiet title does concern the sane four acres
that was the subject matter of the prior litigation. So, the
parties to the instant case would have to once again trace the
chain of title for the four acres back to a common grantor. The
sanme evidence presented in the prior action would be presented
again in the instant case. As a result, res judicata does bar
t he Deweeses’ action to quiet title in the instant case. G ven

the fact that the same evidence sustains both actions to quiet
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title, the Deweeses should have raised their current claim
during the prior litigation. Therefore, this Court affirnms the
trial court’s dismssal of the Deweeses’ action to quiet title.

The Deweeses’ also claimthat Taylor’'s Lake is a blue
line stream thus, they have access to it. This Court finds
this claimto be anbi guous. The Court cannot discern the nature
of the evidence the Deweeses woul d have produced to support this
claim Therefore, this Court is unable to apply the sane
evi dence test to determ ne whether res judicata would bar this
cause of action. Therefore, this Court remands this claimto
the trial court for further findings of fact to determne its
exact nature and whether it is barred by res judicata.

The doctrine of collateral estoppel does not apply to
either of the Deweeses’ clainms since collateral estoppel applies
to questions of fact or |law that have actually been litigated in

prior suits. Revenue Cabinet, Conmonweal th of Kentucky v.

Samani, Ky. App., 757 S.W2d 199, 2002 (1988). Neither of the
Deweeses’ clains was litigated in the previous case.
2003- CA- 001104- MR

On Decenber 7, 2001, the Deweeses filed a conplaint in
which they alleged that from 1991 to 1999, John and Carrie
received rent in the amount of $2,100.00 per year, presunably
fromthe Fish Club. Since the trial court eventually determ ned

that the Deweeses, as heirs of CGeorge Deweese, owned an
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undi vi ded one-third interest in the four acres, the Deweeses
argued that they were entitled to one-third of any rental incone
recei ved by John and Carrie from 1991 to 1999. Moreover, the
Deweeses al |l eged that John and Carrie, wthout the Deweeses’
consent, entered the four acres, cut, and sold tinber for an
unknown price. The Deweeses argued that they were entitled to
triple the value of one-third of proceeds fromany tinber sales.

On May 4, 2002, John and Carrie filed a notion to
dismss and argued that, in the prior litigation, 91-Cl-0078,
the Deweeses had filed a notion in which they sought the sane
relief. In support of their notion, John and Carrie attached a
notion filed by the Deweeses in the prior litigation in which
t he Deweeses sought one-third of any rental inconme and one-third
of the proceeds from any tinber sales.

The trial court summarily granted John’s and Carrie’s
notion and di sm ssed the Deweeses’ conplaint. As in the
conpani on case, the Deweeses appealed to this Court.

On appeal, the Deweeses argue that the trial court
erred since the instant case presented different issues than
those adjudicated in the prior litigation, 91-Cl-0078. 1In the
prior litigation, George Deweese sought to quiet title in the
four acres, while in the instant case, his heirs, the Deweeses,
seek all eged rental income and al |l eged proceeds fromti nmber

sal es. The Deweeses argue that neither res judicata nor
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col |l ateral estoppel applies since the trial court never
determ ned these issues on their nerits.

This Court agrees. In Newran v. Newman, Ky., 451

S.W2d 417, 419 (1970) the high court held:

The general rule for determ ning the

guestion of res adjudi cata as between

parties in actions enbraces several

conditions. First, there nust be identity

of parties. Second, there nust be identity

of the two causes of action. Third, the

action must be decided on its nerits. In

short, the rule of res adjudicata does not

act as a bar if there are different issues

or the questions of |aw presented are

di fferent.
There can be no question that identity of parties exists since
the sane parties were involved in both 91-Cl-0078 and the
i nstant case. Likew se, there can be no question that identity
of the causes of action exists. |In 91-Cl-0078, the prior
litigation, the Deweeses filed with the Butler Crcuit Court a
notion in which they sought one-third of rental income generated
by the four acres and one-third of the proceeds from any tinber
sal es. The Deweeses seek the same relief in the instant case.
However, the trial court never ruled upon the Deweeses’ notion,
t herefore, never decided the Deweeses’ clains on their nerits.
Thus, res judicata does not apply to the clains for rental
income and for the proceeds fromtinber sales.

Furthernore, collateral estoppel does not apply, since

col |l ateral estoppel applies when an issue of fact or |aw has

-11-



been actually litigated and deternmined by a valid and fina

j udgnent. Revenues Cabi net, Commonweal th of Kentucky v. Samani

Ky. App., 757 S.W2d 199, 202 (1988).

Thus, in 2003- CA-001104-MR, for the foregoing reasons,
this Court vacates the Butler Crcuit Court’s dism ssal and
remands for further proceedi ngs not inconsistent with this
opi nion. Further, in 2003-CA-001128-MR, the dism ssal is

vacat ed and remanded for further findings.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
John David Cole, Jr. Brent Travel sted
Col e & Moore Hughes & Col eman
Bowl i ng Green, Kentucky Bowl i ng Green, Kentucky
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