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BEFORE: BARBER, SCHRODER AND VANMETER, JUDGES.
VANMVETER, JUDGE: Appellant, Janes Earl MConnell, appeals the
j udgnment of the Fayette County Circuit Court sentencing himto
five (5) years enhanced to ten (10) years inprisonnent. On June
24, 2003, the jury returned a verdict finding appellant guilty
of second degree assault. Appellant waived jury sentencing and
in agreenment with the Commonweal th, entered a plea of guilty to
second degree persistent felony offender (“PFO). For the

reasons stated hereafter, we affirm



On Novenber 24, 2001, appellant and Ki nberly Kay
McConnel I 1 (“Kimberly”) were house sitting in Lexington,
Kentucky. Appellant and Kinberly had been drinking heavily and
snoki ng crack cocaine until a violent fight arose. Kinberly,
who is five feet tall, weighing approxi mately ninety pounds,
testified that appellant Iifted her over his head and threw her
to the ground for a total of three tinmes. Appellant
subsequently struck the side of Kinberly' s head with his fist
t hereby causing serious physical injury. Paula Lewis (“Paula”)
W t nessed the assault and assisted Kinberly out of the house.

Despite becomng very ill as a result of the assault,
Ki nberly waited sixteen days before going to the hospital
because there was an outstandi ng warrant against her. Kinberly
was di agnosed with a blood clot injury to the brain. Life
t hreat eni ng surgery was subsequently perforned to Kinberly’s
br ai n.

On February 25, 2002, the grand jury returned an
i ndi ct ment agai nst appellant for one count of first degree
assault and one count of first degree PFO  Appellant’s first
trial resulted in a mstrial when Kinberly unintentionally
reveal ed aspects of appellant’s prior crimnal proceedings.
Appel l ant’s second trial was held on June 24, 2003. This appea

f ol | owed.

1 Appel | ant and Kimberly Kay McConnell were married in 1996, but divorced in
1999. Apparently, in Novenber 2001, appellant and Kinberly had reconcil ed.



Appel lant first argues that the trial court erred in
prohi biting himfrom questioning Kinberly about a specific
i nstance of untruthful ness. Appellant contends that Kinberly
lied to appell ant about the paternity of her unborn child. On
cross-exam nation, appellant’s counsel asked Kinberly if she
fabricated this story so that appellant would marry her. The
trial court sustained the Comonweal th’s objection because the
al l eged paternity fabrication was irrelevant to the present
assaul t charge.

Here, appellant contends that the evidence is
adnm ssi bl e under KRE 608(b),? as it is probative of Kimberly's
character for untruthful ness and establishes a pattern of |ying.?
At the tinme of this trial, KRE 608 permtted opinion or

reput ati on evidence of character only as to "general reputation

2 Effective July 1, 2003, Kentucky Rule of Evidence (“KRE’) 608(b) states:
“Specific instances of the conduct of a witness, for the purpose of attacking
or supporting the witness’ credibility, other than conviction of crime as
provided in rule 609, may not be proved by extrinsic evidence. They may,
however, in the discretion of the court, if probative of truthful ness or
untrut hful ness, be inquired into on cross-exam nation of the witness: (1)
concerning the witness’ character for truthfulness or untruthful ness, or (2)
concerning the character for truthful ness or untruthful ness of another

Wi tness as to which character the wi tness being cross-exam ned has

testified. "

3 Appellant testified that on the night in question the fight erupted after
appel | ant suggested that Kinberly, Paula, and he do a “three-sone.”

Appel  ant contends that Kinmberly testified differently stating that the fight
erupt ed when appellant wanted to | eave and buy nore drugs. Appellant argues
that he could have proven Kinberly's character for untruthful ness since she
lied about (1) the paternity of her unborn child and (2) the events | eading
up to the assault. However, upon a careful review of Kinberly s testinony,
she did in fact state that the fight erupted after appellant suggested a
“three-sone.” Thus, the testinonies do not conflict. See Tape No.A-1,

6/ 24/ 03; 13:30:00. Also, we note that appellant failed to state on avowal
that if admissible, Kinberly would have admtted to the fabrication



in the conmunity."” Thus, appellant requests that we apply KRE
608(b) retroactively.

Kent ucky | aw prohibits retroactive application of a
statute to an event which occurred prior to the effective date
of the statute, unless the statute expressly provides for
retroactive application. KRS 446.080(3). Comonweal th Dept. of
Agriculture v. Vinson, Ky., 30 S.W3d 162, 168 (2000).
Simlarly, we will not apply a Rule of Evidence retroactively,
as it would engender chaos in the courtroom and denmand t hat
trial judges apply rules before effective dates. As such, the
trial court did not err.*

Next, appellant contends that the trial court should
have declared a mstrial concerning inproperly admtted
statements about appellant’s prior crimnal proceedings. The
Commonweal th asked Kinberly to read portions of the letters that
appel lant wote to her fromprison. Gven that appellant’s
first trial was declared a mstrial after portions of these
letters were inadvertently admtted, the trial court carefully
advi sed both parties that Kinberly could not read the portions
concerning appellant’s prior crimnal trials, his drug use, or

previ ous argunments between appellant and Ki nberly.

4 Appel | ant suggests that “manifest injustice” occurred based on Conmonweal t h
v. Pace, Ky., 82 S.W3d 894 (2002); however, appellant’s reliance on Pace is
m splaced, as it involves failure to properly object. And here, the
Commonweal t h, not appellant, nade the objection.



In reading the letters, appellant objected to the
statenent, “the state will try to give ne ten to twenty years,”
because it suggests that appellant was a persistent felony
of fender. Appellant also objected to the statenent, “I know I
will lose, | always do,” as it inplied prior crimna
proceedi ngs. The trial court overrul ed both objections finding
that the statenents were general and did not inply prior
crimnal involvenent. Appellant subsequently noved for a
mstrial on the grounds that the statenent “I know | wll |ose,
| al ways do” was prejudicial.

A mstrial is appropriate only where the record
reveal s “a mani fest necessity for such an action or an urgent or
real necessity.” Skaggs v. Commonweal th, Ky., 694 S.W2d 672,
678 (1985) (quoting WIley v. Commonweal th, Ky.App., 575 S.W2d
166, 168 (1978)). A trial court has discretion in deciding
whet her to declare a mistrial, and its discretion should not be
di sturbed absent an abuse of discretion. Jones v. Commonweal t h,
Ky. App., 662 S.W2d 483, 484 (1983) (“Here again we nust rely
upon the good sense of the trial court in declaring a mstria
unl ess a nmatter of substance is involved”).

Here, the trial court denied appellant’s notion for a
m strial because the statenent was “generic enough” so that
appel  ant was not prejudiced. The portion Kinberly read

specifically stated: “Jinbo told nme the prosecutor wants nme bad



and all they need is you to testify at the grand jury. Honey I

amstill scared because | know | will lose | always do!”?®

Upon a
careful review, we find that the statenent did not present the
trial court with an urgent or real necessity to declare a
mstrial. Taken as a whole, the statenent was “generic” and
broad. Therefore, the trial court did not abuse its discretion.

Despite appellant’s contention, he did not nove for a
mstrial regarding the statement “they will try to give ne ten
to twenty years.” Appellant nerely objected to the statenent.
A party’'s failure to nove for a mstrial follow ng a concl uded
objection fromthe court indicates that satisfactory relief was
granted and thus, the issue may not be raised on appeal. West
v. Commonweal th, Ky., 780 S.W2d 600, 602 (1989). See also
Jenkins v. Commonweal th, Ky., 477 S.W2d 795 (1972) (if a party
clainms entitlenent to a mstrial, he nmust tinmely ask the court
to grant himsuch relief). As such, the second statenment is not
preserved for our review.

Accordingly, the judgment is affirmed.

ALL CONCUR

5 “Jinbo” referred to the name of appellant’s attorney during arraignnent.
However, at trial the attorney’'s first or last nane was not nentioned and the
Fayette County Legal Aid, Inc. represented appellant.
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