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BEFORE: BARBER, KNOPF, AND TACKETT, JUDGES.

KNOPF, JUDGE: In Cctober 2001, Emrett Cooner brought suit

agai nst CSX Transportation, Inc., a railroad conpany, under the
Federal Enployers’ Liability Act (“FELA’),' He alleged that the
conpany had negligently failed to provide himreasonably safe
wor ki ng conditions and that the negligence had caused himto

devel op bilateral carpal tunnel syndrone and ul nar neuropathy (a

145 U.S.C. 88 51 et seq.



di sorder of the ulnar nerve that caused Cooner pain in his

el bow). By summary judgnent entered July 22, 2003, the
Jefferson Circuit Court dism ssed the conplaint because, in the
court’s judgnent, Cooner had failed to come forward with any
evi dence of the conpany’ s negligence. It is fromthat judgnent
t hat Cooner has appeal ed. He contends that the trial court
erred by denying his request for a continuance to conduct
addi ti onal discovery and by disregarding sufficient evidence of
the conpany’s negligence to wthstand the notion for summary
judgnent. We affirm

Cooner began working for CSX in 1976, and until August
2001, he was engaged primarily as a | aborer on track-nai ntenance
crews. His duties frequently required himto use heavy,

vi brating pneurmatic tools and to perform strenuous repetitive
nmotions with his arnms and wists. He alleges that the

curmul ative trauma of this work resulted in the nerve problens he
has experienced and that CSX failed to do all it should have
done to mnimze the risk of such injuries.

The trial of this matter was tw ce continued, once at
the request of either party. In Cctober 2002, follow ng the
second continuance, the trial court set July 29, 2003, as the
new trial date and ordered that w tnesses and exhibits be
identified by June 13, 2003. CSX filed its notion for summary

j udgnent on April 30, 2003.



A few days later, on May 5, Coomrer informed CSX that
he wi shed to have an ergonom st inspect his work site and tools.
He asked that the inspection take place on either June 4 or June
5. On May 7, CSX replied that those were inconvenient dates and
proposed three others. Cooner did not inmmediately respond.
Instead, on May 22, arguing that CSX had been obstructive, he
noved for another continuance. The court denied the notion by
order entered May 28. At the sane tinme it extended the deadline
for Cooner’s response to the summary judgnent notion, but it
refused to extend the deadline for identifying wtnesses and
exhibits. Cooner imredi ately noved the court to reconsider his
request for a continuance.

On May 30, Cooner rejected CSX s proposed inspection
dates and requested anot her, June 3. On June 2, CSX again
replied that that was an inconveni ent date and proposed ot hers.
Apparently convinced that an inspection any |ater than June 3
woul d | eave himtoo little time to neet the w tness-and-exhibit
deadl i ne, on June 3 Cooner rejected CSX s proposals and
suggested no alternati ves.

On June 13, the court denied Cooner’s notion for
reconsi deration. Cooner responded to the sunmary judgnent
notion on June 20. The court heard oral argunents at the pre-
trial conference on July 1, and granted the notion by order

entered July 22. Cooner contends that the court abused its



di scretion by denying hima continuance to conduct the site
i nspection. W disagree.

As the parties note, an application for a continuance
is addressed to the trial court’s sound discretion.? Factors
courts have considered in exercising that discretion include
| ength of del ay; previous continuances; inconvenience to
litigants, w tnesses, counsel, and the court; whether the delay
is purposeful or is caused by the novant; conplexity of the
case; and whet her denying the continuance will lead to
i dentifiabl e prejudice.?

Here, the case had been pending for about eighteen
nmont hs and had al ready been continued tw ce, once at Cooner’s
request. The trial court could reasonably believe that Cooner
had been afforded anple opportunity to arrange for a site
i nspection, that he knew or should have known follow ng simlar
difficulties scheduling depositions that scheduling the
i nspection mght require considerably advanced pl anni ng, and
thus that his failure to arrange the inspection within the
deadline for identifying witnesses and exhibits was a probl em of
his own making. The court did not abuse its discretion,

t herefore, by denying Cooner’s request for yet another

cont i nuance.

2 \Wlls v. Salyer, Ky., 452 S.W2d 392 (1970).

3 Pendl eton v. Conmonweal th, Ky., 83 S.W3d 522 (2002).




Nor did the court err by granting CSX s notion for
sunmary judgnment. A FELA claimant is obliged to prove that he
was injured as a result of his enployer’s negligence, and
summary di smssal is proper unless he proffers nore than a
scintilla of evidence in support of each element of his claim?
Cooner was thus obliged to proffer at |east sonme evidence that
CSX knew or shoul d have known that the particular conditions of
hi s workpl ace posed an unreasonable risk of cunulative-trauna
injury.® W agree with the trial court that Coomer failed to
meet this burden.

Cooner testified at his deposition that sone of the
equi pnent he used vibrated such that it “would shake you al
over.” He argues that this testinony together with the fact
that he is a large man wei ghing in excess of 400 pounds woul d
permt a juror to infer that the vibrations to which he was
exposed were excessive and apt to be injury causing. W do not
bel i eve, however, that a lay juror would be qualified to reach
this conclusion, for the long-termeffects of vibration are not
within the average person’s experience. Nor would those facts

permt an inference that CSX knew or should have known that the

“ Doty v. Illinois Central Railroad Conpany, 162 F.3d 460 (7'

Cir. 1998); Aparicio v. Norfolk & Western Rail road Conpany, 84
F.3d 803 (6'" Cir. 1996), abrogated on other grounds by Reeves v.
Sander son Pl unbi ng Products, Inc., 530 U S. 133, 147 L. Ed. 2d
105, 120 S. Ct. 2097 (2000).

> Doty v. Illinois Central Railroad Company, supra.




risk of injury posed by the equi pnent was unreasonable. Cooner
conceded as nmuch in his notion for a continuance when he argued
that the ergonimst’s testinony would be essential to his claim
Cooner thus having failed to proffer nore than a scintilla of
evi dence that CSX was negligent, the trial court did not err by
granting its notion for summary judgnent. Accordingly, we

affirmthe July 22, 2003, judgnment of the Jefferson Circuit

Court.
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