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BEFORE: BARBER, KNOPF, AND SCHRCDER, JUDGES.
SCHRCDER, JUDGE. This is an appeal from an order dism ssing an
inmat e’ s declaratory judgnent action alleging nmultiple due
process violations in a prison disciplinary proceedi ng. Upon
review of the record, we agree with the | ower court that
appel  ant was not deni ed due process in the course of the
di sci plinary proceeding. Hence, we affirm

On June 21, 2001, appellant, Duan Call oway, an innmate

at the Eastern Kentucky Correctional Conplex, and a fell ow



i nmat e, Mal com Graham were charged by the prison with
assaulting inmate David Jarboe. The wite-up and investigation
form which was conpleted by Lt. Fred WIson and provided to
Cal | oway, stated that on June 21, 2001, at approximately 8:35
p.m, Calloway and Graham assaul ted Jarboe in Dorm 2, C Upper
W ng and Jarboe sustained serious physical injury as a result of
the assault. The report stated that a towel with bl ood spots on
it was found in CU 2, where Calloway and Graham|lived. The
report also nade reference to the fact that a confidentia
report was made to the adjustnment officer. On July 9, 2001, a
menor andum was i ssued by Lt. John Underwood stating that he had
received information fromone to ten different sources that were
deened reliable that on June 21, 2001, inmate Call oway and
G aham assaul ted Jarboe. On July 12, 2001, a hearing was held
in which the adjustnment officer found Calloway guilty and
sentenced himto 180 days of segregation and 720 days of
forfeited nonrestorable good tinme. The adjustnent officer based
his findings on the disciplinary report, the towel with the
bl ood stains, and information from confidential informants whom
were deened reliable. On August 2, 2001, the warden affirned
the adjustnent officer’s findings and sentence.

Thereafter, on Novenber 27, 2001, upon Calloway’s
notion to reconsider, the warden granted a rehearing based on

the fact that the towel used as evidence agai nst Call oway was
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not ever nade avail able for Calloway’ s inspection.
Consequently, a new disciplinary report and investigation form
was conpl eted on Decenber 15, 2001, wherein there was no nention
of the towel as evidence against Calloway. Pursuant to the
rehearing on Decenber 18, 2001, the adjustnent officer found
Call oway guilty based on the disciplinary report of Lt. WIson
and the information fromthe confidential informants whom he
deened reliable. Upon appeal to the warden, the warden granted
Cal |l oway another retrial due to procedural errors that were
uncl ear fromthe record.

On January 22, 2002, another disciplinary
report/investigation formwas conpleted by Lt. Wlson. This
di sciplinary report again made no nention of the bloody towel.
The report stated that he received information from confidentia
i nformants whom he deened reliable that Graham and Cal | oway were
observed ki cking Jarboe while he was lying in Dorm 2 C Upper
Wng. Pursuant to another hearing held on February 12, 2002,
t he adjustnent officer again found Calloway guilty based on the
di sciplinary report of Lt. WIlson and information from
confidential informants whom he deened reliable. These findings
were initially affirmed by the warden, but |ater another
rehearing was granted to determ ne whether the victimsustained

serious physical injury.



On March 4, 2003, a fourth disciplinary
report/investigation formwas submtted by Lt. WIson, which
cont ai ned the sane description of the incident as the
January 22, 2002, report except the later report referenced a
medi cal bill docunenting the victims treatnent for his
injuries. This report charged Calloway w th physical action
resulting in injury to another inmate. The adjustnment officer
found Call oway guilty based on the disciplinary report and the
information fromthe reliable confidential informants. Call oway
was agai n sentenced to 180 days segregati on and 720 days of
forfeited nonrestorable good time. On March 28, 2003, the
war den i ssued a nmenorandum affirm ng the decision of the
adj ustnment officer.

Subsequently, on June 27, 2003, Calloway filed a
petition for declaratory judgnent in the Mihl enberg G rcuit
Court alleging the foll owi ng due process violations relative to
the prison disciplinary proceeding: |ack of evidence that the
victi msustained a serious physical injury; failing to produce
t he bl ood-stained towel at the hearing; failure to provide
Cal |l oway, prior to the hearing, a sunmary of the confidentia
informants’ statenents; failure to provide Calloway with a
witten statenent regarding the evidence relied on to support
the finding that the victimsustained a serious physical injury;

failure to provide Calloway with particular facts on which the
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charge was based prior to the hearing; and failure to cure due
process violations upon rehearing. On August 28, 2003, the
court entered an order dism ssing the petition, finding that no
due process violations occurred in the course of the prison
di sci plinary proceeding. This appeal by Calloway followed.
Calloway’ s first argunment is that the circuit court
erred in failing to address the constitutional validity of each
issue raised in the declaratory judgnent action. It has been
held that a court reviewing a prison disciplinary proceeding in
a declaratory judgnent action is not required to nake

i ndependent findings of fact. Smth v. O Dea, Ky. App., 939

S.W2d 353 (1997). In any event, the circuit court’s judgnent
clearly stated that it adjudged no due process violations.
Hence, this argunent is devoid of nerit.

Cal | oway next argues that no evidence was presented
that the victimsuffered a serious physical injury. In Smth v.
O Dea, this Court adopted the federal standard for review of a
prison disciplinary proceeding which requires that there be only
sone evidence to support the findings of the prison disciplinary
body. 1d. at 357-358. At the third and final rehearing on the
matter, a nmedical bill fromthe hospital where Jarboe was
treated on June 21, 2001, for his injuries was offered, as well
as an acci dent/extraordi nary occurrence report which stated that

Jarboe had a large |lunp and bruise to the right side of his
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head, a laceration on the left side of his head, a |aceration on
his right arm bruising on his right side, and a scratch on his
neck. W believe this constituted “sone” evidence to support

t he finding.

Cal l oway al so conplains that the towel w th bl ood
stains was not produced at the hearing. Since the towel in
guestion was not considered as evidence in the final ruling by
t he adj ustnent officer and warden, there was no error in failing
to offer the towel as evidence at the hearing.

Anot her of Calloway’'s assignnents of error is that he
was not provided with a witten statenent of the evidence relied
on by the adjustnent officer in finding that the victimsuffered

a serious physical injury. In WIlff v. MDonnell, 418 U S. 539,

94 S. . 2963, 41 L. Ed. 2d 935 (1974), the Court held that the
fact finder in a prison disciplinary proceedi ng nust mnake
witten findings of fact sufficient for a meaningful judicia
review. The Court acknow edged that these findings may be

brief. See Smth v. ODea, 939 SSW2d at 357. In his findings

on the final rehearing in the present case, the adjustnent
officer stated that his decision was based on the disciplinary
report of Lt. WIlson. This report, dated March 4, 2003, clearly
stated the victimreceived “serious physical injury as evidenced

by the attached nedical bill outlining i nmate Jarboe’ s treatnent



at ARH Hospital.” W believe the adjustnent officer’s findings
were sufficient on this issue.

Cal |l oway al so maintains that he was unconstitutionally
deprived of a sunmary of the particular facts conprising the
charge against himprior to the hearing. In WIff, 418 U. S at
564, 94 S. (. at 2978-2979, it was |ikew se held that due
process requires that the inmate in a prison disciplinary
proceedi ng be given advance witten notice of the disciplinary
charges, which notice nust be sufficient to enable the inmate to
prepare a defense. Upon review of the final disciplinary
report/investigation formthat was provided to Calloway prior to
the final hearing, we believe the summary of the charge was
sufficient to allow himto prepare a defense to the charge. The
summary gave the specific date, tinme, and place of the incident.
The sunmary further stated that he and G aham were observed
ki cking the victimwhile Jarboe was |ying down and that Jarboe
sustai ned a serious physical injury as a result of the assault.

Cal |l oway al so clains that he was deni ed due process
when he was not given a sunmary of the statenents fromall ten
confidential informants in the case. In a prison disciplinary
proceedi ng where information fromconfidential informants is
relied upon, it is not required that the charged i nmate receive
such detailed information as would enable himto identify the

informants. Gl haus v. WIson, Ky. App., 734 S.W2d 808 (1987).

-7-



As stated above, Calloway was provided with sufficient details
of the charged offense to allow himto prepare a defense.
Not hi ng nore is required.

Call oway’ s remai ning argunent is that the warden
inproperly failed to take action to cure the alleged due process
viol ati ons upon rehearing. As noted earlier, Calloway was given
three rehearings in this case for various reasons. In our view,
t he warden made every effort to see that due process was
afforded Calloway in the matter. Since we have adjudged there
were no due process violations relative to the final hearing and
deci sion, there were no due process errors for the warden to
cure. Hence, this argunent has no nerit.

For the reasons stated above, the judgnent of the
Muhl enberg Circuit Court is affirned.

ALL CONCUR

BRI EF FOR APPELLANT: NO BRI EF FOR APPELLEE

Duan Cal |l oway, Sr., pro se
Central GCty, Kentucky



