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BEFORE: GUI DUG.I, MANULTY, AND TAYLOR, JUDGES.
TAYLOR, JUDCGE: Ronald Bowing (hereinafter referred

“Bow i ng”) petitions this Court to review an opinion

APPELLANT

APPELLEES

to as

of the

Wir kers’ Conpensation Board (hereinafter referred to as the

“Board”) entered on Septenber 24, 2003. In its opinion, the

Board affirmed an order entered by the Hon. Sheila C. Low her,

Chi ef Adm nistrative Law Judge (hereinafter referred

to as



“CALJ"), in which the CALJ denied Bowing' s notion to reopen his
previously settled workers’ conpensation claim

In his petition for review, Bowing argues the CALJ
erred when she denied his notion to reopen since he had made a
prima facie showi ng that his former enployer, Chisholm Coa
Conpany, had commtted fraud regarding the settl enent of
Bowing’ s claim Finding that Bowing failed to establish a
prima facie case to justify reopening his workers’ conpensation
claim this Court affirnms both the CALJ's decision and the
Board’ s opi ni on.

On January 20, 1998, while working for Chishol m Coa
Conpany (hereinafter referred to as “Chisholni), Bowing
tripped, fell, and injured his | ow back, right knee and right
leg. On Septenber 8, 1999, Bowling and Chisholmentered into a
settl enent agreement that resol ved his workers’ conpensation
claim This agreenent was reviewed and approved by Arbitrator
J. Kevin King. 1In the agreenent, Bow ing agreed to be assigned
an 11%inpairnment rating and agreed to a | unp sum paynent of
$25, 000. 00 as conpensation for his permanent partial disability.
At the tinme the parties entered into this agreenent, applicable
| aw requi red any workers’ conpensation cl ai mant who was to
receive a lunp sum paynent that represented weekly benefits
greater than $10.00 was to state in the settlenent agreenent

that there is a reasonabl e assurance that the worker has an



adequat e source of incone during the disability. Kentucky
Revi sed Statutes (KRS) 342.265(2). The parties used a standard
agreenment formwhich asked if the clainmant had an adequate
source of income. In the agreenent, the appellant listed as an
adequat e source of incone, “Health/Sick Benefits” in the anpunt
of $167.00 per week. The agreenent also stated, “[h]as applied
for disabled Social Security benefits. Al so UMM pension.”

On February 24, 2003, Chisholmfiled suit against
Bowing in Pike Grcuit Court. In its conplaint, Chisholm
alleged that it paid Bowing sickness and accident benefits
pursuant to its sickness and accident plan. Chisholmalleged
that pursuant to its plan, Bowing was required to indemify it
for any Social Security disability benefits Bow ing received
t hat exceeded what Chisholmpaid to himas sickness and acci dent
benefits. Chisholmalleged it had overpaid Bow i ng by
approxi mately $4,900.00 and it sought reinbursenment for this
anount .

On April 10, 2003, Bowing filed a notion to reopen
his workers’ conpensation claim He argued that it was his
understanding that the settl enent agreenent resolved all clains
bet ween hinself and Chisholm Thus, when Chi shol m brought suit
against him it violated the terns of the agreement. |In other
wor ds, Bowl ing asserted Chisholmhad waived its right to seek

i ndemmi fication for sickness and acci dent benefits paid to him
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Bow i ng argued Chi shol mconmitted fraud when it led himto
beli eve he woul d have no further obligations to Chisholm As
proof of Chisholms fraud, Bowling pointed to the settl enent
agreenent in which health and sick benefits were listed as an
adequat e source of inconme for himduring the tinme of his
di sability.

On May 14, 2003, the CALJ denied the notion to reopen.
Bow i ng subsequently filed a petition for reconsideration.
Bow i ng argued the settlenent agreenent denonstrated that
Chi shol m had commtted fraud since it never intended to pay
Bowl ing the health and sick benefits, yet it listed themin the
settl enent agreenment. Wen Chisholmlisted the benefits as an
adequate source of incone, it represented to Bowling that he
woul d continue to receive those benefits. Thus, Bow ing argued
he had established a prinma facie showi ng that probabl e cause
existed to justify reopening his claim On June 20, 2003, the
CALJ denied Bowing's petition for reconsideration. Bowing
appeal ed the CALJ' s denial to the Wrrker’'s Conpensati on Board.
In a short opinion, the Board affirned the CALJ' s decision of
the CALJ. This review follows.

In his petition for review, Bowing argues he
established a prima facie case to justify reopening his workers’
conpensation claim Bow ing argues that Chishol m perpetrated

fraud not only agai nst himbut al so against the arbitrator who
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approved the settlenment agreenent. Bowling asserts that
Chisholmled himto believe that all possible clains between

t hem had been settled or waived when they entered into the
agreenent. To corroborate his allegation, Bowing again refers
to the health and sick benefits that were |listed as an adequate
source of inconme in the settlenent agreenent.

Bow i ng cites numerous cases which stand for the
proposition that even if the parties to a settlenment agreenent
have commtted no fraud agai nst one another, if they have nmade
m srepresentations in the settlenent agreenent such
m srepresentations may constitute fraud against the ALJ. Such
fraud is contrary to the public policy on which workers’
conpensation law is based and would justify the rescission of
the settlenent agreenent. G ven this proposition, Bow ing
argues that had the arbitrator known Chi shol m never intended for
Bow ing to receive the health and sickness benefits, the
arbitrator woul d have been prohibited by KRS 342.265(2) from
approving the settlenent.

According to KRS 342.125(1), upon either the ALJ's own
notion or upon notion nade by any party to a workers’
conpensation action, an ALJ may reopen and revi ew any award upon
one of four grounds: fraud; newly discovered evidence; m stake;
or change of disability as shown by objective nedical evidence.

The party seeking to reopen nust make a reasonable prina facie

-5-



prelimnary show ng of a substantial possibility that one or
nore of the conditions listed in KRS 342.125(1) exist. Stanbaugh

v. Cedar Creek M ning Conpany, Ky., 488 S.W2d 681, 682 (1972).

In its opinion, the Board stated:

W first note a settlenent agreenent
constitutes a contract by and between
parties. The scope of the agreenent nust be
determined primarily by the intent of the
parties as expressed within the four corners
of the docunment. Here, there exists no
expression of an intent on the part of
Chisholmto settle or waive any actions

ot her than those that are directly part of
the worker’s conpensation claim In the
“other information” section of the
agreenent, it is clearly specified Bowing
is to receive an anmount of noney in

consi deration of a waiver of the right to
reopen for future indemity benefits as well
as the settlenent, including rehabilitation
costs. No other matters are addressed in
this section of the award. Although Bow ing
contends the agreenent was to extinguish al
claims, such an intent nay not be presuned.
Huff Contracting v. Sark, Ky. App., 12
S.W3d 704 (2000).

We di sagree with Bowing’ s argunent that the
listing of “health/sick” benefits as source
of inconme on the agreenent form constitutes
an agreenent to pay those benefits. Bowing
argues Chi shol m never intended to pay those
benefits. However, Chisholmdid pay the
benefits. It was only after Bow i ng began
to receive Social Security disability
benefits that Chishol msought to recover the
S & A benefits based upon his receipt of
Soci al Security benefits. Had the
Arbitrator been aware Bowl i ng woul d receive
the S & A benefits but would be required to
reinburse the plan if there were an overl ap
Wi th Social Security benefits, the
Arbitrator would certainly be allowed to
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approve the agreenment. Additionally, the
Arbitrator would have been allowed to
consi der the UMM pension in determning
whet her to approve the agreenent.

Based on the foregoing, we agree with the
CALJ that the dispute in this action cannot
be the basis for reopening. The dispute
relates to an offset inthe S & A benefits
plan for paynments made for Social Security
disability benefits. The dispute is outside
the jurisdiction of the CALJ. Jurisdiction
of the subject matter cannot be conferred by
agreenent, waiver, estoppel, or consent.
Duncan v. O Nan, Ky., 451 S.W2d 626 (1970).

Finally, we note that at no tine has Bow i ng

all eged he was entitled to any additiona

wor kers’ conpensation benefits. It is

apparent fromthe notion to reopen and from

Bowl i ng’ s argunents on appeal that what he

seeks to recover is relief fromreinbursing

Chi sholm for the overlap of Social Security

wi th paynents under the S & A benefits plan.

The proper forumfor Bowing’ s dispute is in

Pike Circuit Court.

As the Board has cogently and sufficiently addressed
the nmerits of the issues raised herein, we adopt the Board’'s
reasoning as our own. This Court would add that contrary to
Bowl i ng’s argunent, the settlenment agreenent sinply does not
contain any evidence to support his allegation that Chishol m
commtted fraud. Bowling has failed to establish a prima facie
showi ng of fraud to justify reopening his claim

For the foregoing reasons, the opinion of the Wrker’s

Conpensati on Board is affirned.

ALL CONCUR
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