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BEFORE: MANULTY, AND M NTON, JUDGES; AND EMBERTON, SEN OR
JUDGE. !

McANULTY, JUDGE. A Perry County Grcuit jury found Appell ant,

Di cki e Hol brook (Hol brook), quilty of flagrant nonsupport and
fixed his punishnment at a prison sentence of 3 Yyears. At

final sentencing, the trial court inposed judgnment in accordance

with the jury’s verdict. This is a matter-of-right appeal in

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21. 580.



whi ch Hol brook raises a nunber of issues for our review
Finding no error, we affirm

Hol br ook marri ed Joanne Hol brook (Joanne) in June of
1986. The couple divorced in 1989. Together, they have three
(3) sons. The oldest two (2) sons were born during the
marri age, and the youngest son was born after the couple
di vorced. Pursuant to the divorce decree, Joanne was awarded
sol e custody of all three (3) children.

Initially, the court ordered Hol brook to pay Joanne
forty-five dollars ($45.00) per week in child support. Hol brook
failed to fulfill his child support obligation, and, eventually,
Joanne had to rely on AFDC, Food Stanps and Medical Insurance to
support the boys. Because she was receiving AFDC and nedi cal
benefits, the Perry County Child Support Agency (the Agency)
became i nvolved in Joanne’ s case. Joanne assigned her right to
child support to the Agency for collection. Consequently, in
1991, the Agency then stepped in her shoes to attenpt to recoup
noney from Hol brook for the state benefits Joanne had been
receiving. Since 1991, the Agency had collected $210 from
Hol brook. As of the date of trial, November 14, 2000, Hol brook
owed $36,616.00 in child support. This nunber is broken down as
follows: Hol brook owes $28,510.16 to the state for AFDC
arrearage, $7,961.84 to Joanne for child support arrearage and

$144 to the state for genetic testing of the last child.
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On February 10, 2000, the Perry County G and Jury
returned an indictnment chargi ng Hol brook with one count of
fl agrant nonsupport, a class D felony pursuant to KRS 530. 050.
Hol br ook entered a plea of “not guilty,” and was rel eased on
bond. During the course of the proceedings, the trial court
scheduled his jury trial for October 9, 2000. On Septenber 29,
2000, Hol brook’ s counsel nmade a notion for a continuance on the
grounds that Hol brook had a pending social security disability
claimfiled, the outcone of which would be evidence a jury could
hear in determ ni ng whet her Hol brook was in a position to work
and provide support for his children. The trial court granted
the notion for continuance and reschedul ed the trial for
Novenber 13, 2000.

On Novenber 13, 2000, Hol brook’s counsel made anot her
notion for a continuance on the grounds that on Novenber 12,
2000, Hol brook voluntarily admtted hinself into the ARH
Psychiatric Center (ARH). Hol brook’s counsel stated that a
conti nuance was necessary because he could not conmunicate with
his client, review the defense to be presented at trial, nor
subpoena witnesses in a tinmely manner. Upon | earning of
Hol br ook’ s whereabouts, the trial court issued an order to
transport Hol brook to the Perry Circuit Courtroomon the
foll owi ng day, Novenber 14, 2000, and to further rel ease al

records of adm ssions and treatnent.



On Novenber 14, 2000, the trial court heard Hol brook’s
nmotion to continue. Qoviously, Hol brook’ s conpetency to stand
trial becane an issue at the hearing due to his voluntary
adm ssion to a psychiatric hospital just two days prior. The
Commonweal t h opposed the continuance and argued that the defense
sought it the day of trial. Further, the Commonweal th cont ended
t hat Hol br ook purposefully absented hinself fromthe proceedi ngs
by voluntarily checking hinmself in. Counsel for Hol brook
responded that that argunent mght carry nore weight if Hol brook
had not voluntarily admtted hinself to this sane facility in
July of 2000. Finally, Hol brook’s counsel argued that he did
not feel that Hol brook could contribute to his defense after
bei ng recently hospitalized.

The trial court read into the record pertinent
portions of Hol brook’s records fromhis Novenber 12, 2000,
adm ssion. The nedical records indicated that Hol brook reported
that the reason for his adm ssion was that his ex-w fe was
trying to take away his kids. Hol brook commented that “they’'re
going to send me to prison and |I'd rather be dead.” Prior to
his transfer to police custody, after his two-day stay in the
hospi tal, Hol brook was di agnosed with pol y-substance dependence
and subst ance-i nduced nood di sorder.

After review ng Hol brook’s nedi cal records, the court

directed its attention to Hol brook and asked hi m a nunber of



guestions. The court asked himif he knew why he was there that
day, to which Hol brook responded “yeah.” The court then
specifically asked Hol brook why he thought he was there, and
Hol br ook replied, “To send ne to jail.” The court responded
that he was there for a trial, not necessarily to be sent to
jail. When asked if Hol brook knew the charges agai nst him
Hol br ook stated “non-support. Child support.” The court
further asked about Hol brook’ s attorney and whet her Hol br ook had
had a chance to speak with his attorney about the case, and
Hol br ook replied that he had. The court than proceeded to

i nqui re about a wi tness named Beul ah Turner, who was Hol brook’s
girlfriend at the tinme and who was prepared to testify on

Hol br ook’ s behal f as to noney Hol brook had spent on his children
during various visits. Beulah Turner was present to testify
because Hol brook requested that she do so. Utimtely, the
trial court denied Hol brook’s notion to continue, and the tria
conmenced.

On appeal, Hol brook raises four argunents for our
review. First, Hol brook argues that the trial court’s ruling to
excl ude testinony as to Hol brook’s nmental condition
substantially prejudiced his right to present an adequate
defense. Second, Hol brook argues that the trial court erred in
failing to adequately instruct the jury on the charged offense

and further erred in failing to instruct on the |esser-included
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of fense of non-support as set out in KRS 530.050(1)(a), (b).
Third, Hol brook contends that the trial court’s failure to
adnoni sh the jury after the Comonweal th viol ated the “Gol den
Rul e” substantially prejudiced his right to a fair trial.
Finally, Hol brook argues that the trial court erred in failing
to hold a conpetency hearing pursuant to KRS 504. 100 after being
confronted with reasonabl e grounds to questi on Hol brook’s
conpetency to stand trial.

Taki ng Hol brook’ s argunents in order, we begin with
the argunent that the trial court prevented himfromintroducing
evidence of his inability to pay child support due to a nental
condition. Hol brook asserts that this argunent is properly
preserved in pre-trial notions. Having reviewed the record, we
are not convinced that: (1) Hol brook’s counsel nade this
argunment, nor that (2) the trial court prevented Hol brook from
presenting testinony that a car accident in 1989 |eft Hol brook
physi cal ly i ncapabl e of perform ng work.

The pertinent pre-trial discussions are as foll ows.
After the court heard the issue of the continuance and one ot her
matter pertaining to privileged marital conmunications,
Hol br ook’ s attorney stated:

There is one other matter | would like to

address that we enter the records fromthe

psychiatric hospital. Those are protected

in the [transcript indicates inaudible] you
see afar. Unless we tal ked [transcript
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i ndi cates inaudible] we didn't subpoena the

records [transcript indicates inaudible]

requested the records...

The trial court responded: “You request that those
records be introduced?” Hol brook’s counsel answered, “Yeah.
Yes.” The Commonwealth’s Attorney then interjected:

Commonweal th does not intend to introduce

those. Wile we are on the subject the

Conmonweal th now noves for a Mdtion in

Limnine [sic] to prohibit the Defendant

fromoffering into evidence any testinony

fromthe Defendant or any other person

regardi ng the defendant’s nental condition.

No notice has been given. He is also

wanting to exclude the records and | have

absolutely no intention to sit there, your

Honor, and allow this nman to get up and

testify that he hasn’'t supported his

chil dren because he has been crazy.

Hol br ook’ s counsel replied, “You [sic] Honor, we have no expert
witness to the affect [sic] to support that.” The trial court
t hen asked “Alright anything el se?” to which counsel for both
si des answered, “No.”

In this appeal, Hol brook asserts that his tria
counsel interpreted the court’s ruling “as precluding any and
all testinony as to M. Hol brook’s physical and psychol ogi ca
disabilities.” W do not believe that the discussion above
supports Hol brook’ s argunent that he was prepared at trial to
counter the Commonweal th’s proof that Hol brook could “reasonably

provi de” child support and the trial court prevented himfrom

doi ng so. See Schoenbachler v. Commonweal th, Ky., 95 S, W 3d




830, 832 (2003). (In a prosecution for flagrant nonsupport
under KRS 530. 050, the Commonwealth is required “to prove,
beyond a reasonabl e doubt, that the defendant can reasonably
provi de the support ordered.”)

The primary flaw in Hol brook’s argunent is that the
trial court did not rule on anything. The nore accurate
characterization is that the parties agreed that Hol brook woul d
not be presenting a nental health expert to testify regarding
Hol brook’ s nental condition. Although Hol brook nay have nade a
nmotion to admt the psychiatric records, the trial court did not
rule on the matter, therefore it is not properly preserved for

our review. See Luttrell v. Commonwealth, Ky., 952 S.W2d 216,

218 (1997). Moreover, Hol brook testified in his own defense
about the 1989 notor vehicle accident that allegedly left him
i ncapabl e of holding a job. The first substantive questions
asked of himpertained to his enploynent history. Hol brook’s
testi nony was as foll ows:

Q Have you had a steady job since 19997
A No. No | have not had a steady job.

Q Wul d you tell the jury what’s happened
in your enploynent?

A | got in a car weck about eleven (11)
years ago and nmy head went through the

Wi ndshield, and I got two (2) ruptured

di sks, slipped disk in ny back. Wen

work, | get m graine headaches, and | go in
for short periods of tinme and therefor |
cannot hold a job down but I do |love ny kids
and | do pay. | do give them noney. | have
bought them clothes. No matter what was



said here today here in Court | have done
that and that’s the honest to God s truth.

Thus, the record refutes Hol brook’s assertion that the
trial court prevented himfrom presenting evidence regarding his
aut onobi l e accident and its inpact on his enployability. The
Conmmonweal th presented evidence that Hol brook had obtai ned jobs,
however, he did not hold themvery long. Hol brook’s brother, a
defense witness, testified that every tine Hol brook woul d get a
j ob, Hol brook would end up in jail for “drinking and not paying
child support.” In short, there was conflicting testinony anong
t he def ense witnesses as to why Hol brook could not maintain
steady enpl oynent. The one constant was the fact that Hol brook
had been enpl oyed at various tines. Finally, the issue of
Hol brook’s ability to pay is a jury question, and, fromthe
jury's verdict, in light of all the evidence, it is clear that
they did not believe that Hol brook was unable to reasonably
provide for his three children the sum of $45 per week.

We turn to Hol brook’s second argunment -- the tria
court erred in failing to adequately instruct the jury on the
charged offense and further erred in failing to instruct on the
| esser-included of fense of non-support as set out in KRS
530. 050(1) (a), (b).

No party may assign as error the giving or the

failure to give an instruction unless the party’s

position has been fairly and adequately presented
to the trial judge by an offered instruction or
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by notion, or unless the party nakes objection

before the court instructs the jury, stating

specifically the matter to which the party

obj ects and the ground or grounds of the

obj ecti on.
RCr 9.54(2).

In this case, there is no record of Hol brook’s counse
either objecting to the jury instructions or requesting a
| esser-included offense instruction. To that end, because the
record is void of any indication that Hol brook ever requested a
| esser-included instruction or raised any objection before the

court instructed the jury, this error is unpreserved and does

not warrant consideration upon review. See Bl ades v.

Commonweal th, Ky., 957 S.W2d 246, 248-49 (1997).

We nove to Hol brook’s argunent that the Comonweal th’s
Attorney violated the “Golden Rule” in his opening statenent.

In a crimnal case a golden rule type of
argunent is one that urges the jurors
collectively or singularly to place

t hensel ves or nenbers of their famlies or
friends in the place of the person who has
been of fended and to render a verdict as if
they or either of themor a nenber of their
famlies or friends was simlarly situated.

Lycans v. Commonweal th, Ky., 562 S.W2d 303, 305 (1978) (The

statenment at issue in this arned robbery case was, “Suppose that
you run a store and sonebody cones in on you and does that to

you. Wiat's it worth?”). The prohibition stens fromthe idea
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that such argunents cajole or prejudicially coerce a jury to
reach a verdict. See id. at 306.

In his opening statenment to the jury, the record
reflects that the Conmonweal th’s Attorney said,

We are here because he will not pay his

child support. That is the only reason we

are here today. You will hear testinony and

evi dence that he will not pay his ex-wfe.

He will not pay [transcript indicates

i naudi ble] will not pay D vision of Child

Support Enforcenent for the welfare that

M's. Hol brook col |l ected which conmes out of

your and ny pocket as taxpayers.

At the conclusion of the Coormonweal th’s openi ng statenent,

Hol br ook’ s counsel nade a notion for a mstrial on the grounds
that the reference to the state benefits com ng out of the
juror’s pockets violated the “CGolden Rule.” The trial court
agreed that the statenent was inappropriate, but denied the
notion for a mstrial. Instead, the court inforned the
attorneys that he woul d adnonish the jury that it was not to
take that statenment into consideration in making a decision on
t he case.

The record does not reflect that the trial court ever
gave the adnonition, which would have been the appropriate
renmedy in this case. See id. at 305. |In light of the
overwhel m ng evi dence agai nst Hol br ook, however, we concl ude the

statement was not of such significance as to prejudice the jury.

Whil e we acknow edge that the statenent did violate the “CGol den
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Rule,” we believe the error in allowing the statenment w thout
adnoni shing the jury was harnl ess under RCr 9.24. See id. at
306.

Finally, we address Hol brook’s argunent that the tria
court erred in failing to hold a conpetency hearing after being
confronted with reasonabl e grounds to questi on Hol brook’s
conpetency to stand trial. KRS 504.100(1) requires the tria
court to order a nental health exam nation or report when the
trial court has “reasonable grounds to believe the defendant is
i nconpetent to stand trial[.]” Moreover, it is well accepted
that “crimnal prosecution of a defendant who is inconpetent to
stand trial is a violation of due process of |aw under the

Fourteenth Amendnent.” MIlls v. Commonweal th, Ky., 996 S. W 2d

473, 487 (1999).

RCr 8.06 goes further than KRS 504.100 in identifying
t hose factors that indicate a defendant is inconpetent to stand
trial. RCr 8.06 is as follows:

I f upon arraignment or during the
proceedi ngs there are reasonable grounds to
bel i eve that the defendant |acks the
capacity to appreciate the nature and
consequences of the proceedi ngs agai nst him
or her, or to participate rationally in his
or her defense, all proceedings shall be
post poned until the issue of incapacity is
determ ned as provided by KRS 504. 100.

KRS 504. 100 and RCr 8.06 allow the trial judge “a w de

[atitude in determining in the first instance whether or not to
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require that the accused be exam ned.” Conley v. Comonweal th,

Ky. App., 569 S.W2d 682, 685 (1978); see Dye v. Commonwealt h,

Ky., 477 S.W2d 805, 806 (1972). In this case, the trial judge
elicited responses from Hol brook that indicated he had the
capacity to appreciate the nature and consequences of the
proceedi ngs against himand to participate rationally in his
defense. The trial judge had the opportunity to observe
Hol br ook and review the records fromhis recent psychiatric

adm ssion. The entry that apparently stood out above all others
was that Hol brook stated his reason for adm ssion was that his
ex-wife was trying to take away his kids and they were going to
send himto prison and he’'d rather be dead.

Hol br ook had voluntarily admtted hinself to the sane
facility on July 14, 2000, after the death of his nother in My
of 2000. Hol brook stated that he had increased his use of
cocai ne and al cohol and wanted help to quit. He was di agnosed
W th pol y-substance dependence and di scharged on August 4, 2000.

During his two-day visit in Novenber, the
psychol ogi cal screening noted that Hol brook was a forner patient
of ARH and the reason for his relapse or readm ssion was
subst ance abuse. The facility nonitored himbecause it
considered hima suicide risk. Holbrook admtted to hearing
voi ces, although, the care provider noted that his speech was

coherent and his conversation was relevant. The day after his
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adm ssion, he reported that he felt better, but he just had a
| ot going on his life. The physician diagnosed hi mw th poly-
subst ance dependence and substance-i nduced nood di sorder and
prescri bed Depakote (a nood stabilizer taken twice daily) and
Zol oft (an anti-depressant taken once daily). On the day the
psychi atric center discharged Hol brook, he was interviewed and
deni ed suicide ideation, honicidal/aggressive ideation,
hal | uci nati ons, and delusions. Further, the staff assessnent
noted that his nood and affect seenmed within normal limts.
Wien we ook at the entire situation in this case, we
cannot say that the trial judge abused his discretion in
determ ning that Hol brook was conpetent to stand trial. |nstead
of having reasonabl e grounds to believe Hol brook was
i nconpetent, it seens the trial judge had reasonabl e grounds to
bel i eve that Hol brook voluntarily admtted hinself to a
psychiatric hospital to delay his trial.
For the foregoing reasons, the judgnent of the Perry

Circuit Court is affirned.
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