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BEFORE: COVBS, CHI EF JUDGE: TACKETT, JUDGE: AND EMBERTON,
SENI OR JUDGE. !

TACKETT, JUDGE: Ned Snei derman appeals fromtwo judgnents of
the Jefferson Circuit Court denying his notion for a newtria
and his notion to vacate the judgnent sentencing himto thirteen
years’ inprisonnent on charges of first-degree robbery and
fourth-degree assault. These appeals arose fromthe disposition

of a single indictnent agai nst Snei dernman, and therefore, both

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



2002- CA- 1595 and 2003-CA-1718 will be decided in a single
opi ni on. Upon careful consideration of the issues raised by
Snei derman, we affirmthe judgnents of the Jefferson Crcuit
Court.

Snei derman was charged, in indictnment 2000- CR- 001598,
with two counts of first-degree robbery and one count of fourth-
degree assault. The offenses occurred on May 20, 2000, when
John Muzic and Larry Jones were returning to their home in
Louisville with the proceeds of a bingo fundraiser. Jones had
al ready entered the house when Snei der man approached Mizic, who
was carrying a | aptop conputer and $12, 000. 00- $14, 000. 00 cash in
a briefcase. Sneiderman, dressed all in dark clothing and
wearing a ski mask, placed a gun against Mizic’'s side and
demanded the noney. Mizic attenpted to hand himthe | aptop
conput er, but Sneiderman refused to take it and the two began
struggling over the briefcase. Frominside the house, Jones
heard Miuzic's voice and another famliar voice. He opened the
door to go outside and hel p Mizic, but Mizic was standing with
hi s back agai nst the door and was knocked into the bushes by the
openi ng door. Jones began struggling wth Snei derman and
Snei derman di sl ocated Jones’ shoulder and hit himin the jaw.

As a result, Jones |ost several teeth and was forced to undergo

oral surgery to have tooth inplants.



Snei derman escaped into the parking |ot; however, his
ski mask had becone turned around during his struggles and he
could not see where he was going. He stopped under a
streetlight and pulled off the mask to get a | ook at his
surroundi ngs before fleeing the scene. Both Jones and Mizic got
a clear view of the perpetrator’s face at that point and, since
they were previously acquainted with Sneiderman, they were able
to identify himw thout difficulty. |In fact, Sneiderman had
been a volunteer at the tw ce-weekly bingo functions for six
nmont hs working with Miuzic and Jones. Snei derman, who had been
| et go as a volunteer the night before, would have been aware
that the pair would be returning honme with a substantial anount
of cash that evening. Mizic and Jones called to report the
robbery to the police and inforned themthat Sneiderman was the
perpetrator. Oficers searching Sneiderman’s apartnent found a
handgun hi dden in a baby bed which both Miuzic and Jones
identified as being the weapon used during the robbery.

Snei derman went to trial on the charges in indictnent
2000- CR- 001598 and, on May 31, 2002, a jury convicted him of
first-degree robbery for the count regarding Miuzic, acquitted
hi m of the first-degree robbery count regardi ng Jones, and
convi cted himof fourth-degree assault agai nst Jones. Rather
than face a jury sentencing with a possible penalty range of ten

to twenty years’ inprisonnent, Sneiderman reached an agreenent
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with the Commonweal th. [In exchange for a sentencing
recomendation of thirteen years, he waived his right to any
appeal of these two convictions. The trial court conducted a
colloquy to ascertain that Sneiderman’s waiver was voluntary,
knowi ng, and intelligent, accepted the sentencing
recommendati on, and incorporated the waiver of his right to
appeal into the final judgnment. Sneidernman al so waived the
presentence investigation report and, since he was not eligible
for probation, the trial court inposed a sentence of thirteen
years’ inprisonnent inmrediately.

Subsequently, it canme to Sneiderman’s attention that a
bottle of prescription stomach nedi cati on had m stakenly been
taken to the jury roomduring deliberations inside an envel ope
whi ch al so contai ned the handgun. There was no nention of drugs
or nedication during the trial and this itemwas never
i ntroduced as evidence. Sneiderman filed a notion for a new
trial alleging irregularities in the introduction of evidence
during jury deliberations. The trial court denied his notion
wi thout a hearing after ruling that it had been filed in an
untimely manner. Sneiderman’s appellate counsel filed a brief
stating there were no appeal able issues that he could raise in
good faith before this court and, thus, we permtted himto
wi t hdraw as counsel. Sneiderman filed a pro se brief raising

the issue of the jury being permtted to exam ne a bottle of
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medi cati on which was irrelevant to the case at hand and never
i ntroduced as evidence. This appeal was assigned the nunber
2002- CA-1595. While the first appeal was pending before this
court, Sneiderman filed an additional notion with the trial
court to vacate the judgnent against him pursuant to Kentucky
Rule of Cvil Procedure (CR) 60.02. As grounds for this notion,
he all eged that he was nentally inconpetent at the tine he
entered into the agreenment with the Conmonweal th to accept a
thirteen-year sentence and waive his right to any appeals, that
his attorney was ineffective for advising himto accept such an
offer, and that the inadvertent introduction of the bottle of
stomach pills unfairly influenced the jury' s verdict agai nst
him The trial court denied this second notion wi thout a
hearing, and this appeal followed. The appeal fromthe deni al
of Sneiderman’s CR 60.02 notion was assi gned the nunber 2003- CA-
1718 and consol idated with nunber 2002- CA- 1595.

I n support of his appeal fromthe trial court’s denial
of the nmotion for a new trial, Sneiderman argues that the jury
i nproperly consi dered evidence that was not admtted in reaching
its verdict. After the jury convicted himof first-degree
robbery and fourth-degree assault, Sneidernman waived his right
to appeal these convictions in exchange for a thirteen-year
sentence which was significantly less than the twenty years he

was facing. The trial court conducted a colloquy and
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ascertai ned that Sneiderman’s wai ver was know ng, intelligent
and voluntary and, therefore, valid. Consequently, he has no

right to appeal these convictions. Watherford v. Commonweal th,

Ky., 703 S.W2d 882 (1986). Nevertheless, we find no evidence
to support Sneiderman’s contention that the bottle of
prescription stomach nedication prejudiced the jury and
i mproperly influenced its decision to convict himof robbery and
assault. There was no nention of drugs or nedication during the
trial, and Sneiderman’s counsel conceded that it woul d not have
been possible for the jurors to m stake the nedication for any
type of illicit drug. Mreover, both Jones and Mizic were able
to positively identify Sneidernman as the perpetrator of the
crinmes against themafter seeing his face under a streetlight
because they were both acquainted with himdue to his prior
vol unteer work at bingo fundraisers. In |light of these
considerations, the trial court acted properly in denying
Snei derman’s notion for a new trial.

Snei derman rai ses three issues in support of his CR
60.02 notion. First, he alleges that he was nental ly
i nconpetent to enter into the agreenent with the Comonweal t h
wherein he waived his right to any appeal in exchange for a
thirteen-year sentence. Sneiderman clains that he was suffering
froma |l ack of sleep and unable to think properly because the

jail was depriving himof anti-depressive nedication during his
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trial. The sentencing agreenent was reached after a jury tria
that had | asted for several days. Sneiderman gave testinony
during the defense portion of the trial, and there was no

i ndi cation during the proceedi ngs that he was i nconpetent.
Furthernore, the records fromthe jail appear to reflect that
Snei derman was receiving his nedication during the period of the
trial. Once again, we would point out that the trial court
conducted a |l engthy colloquy to insure that Snei dernan
understood his rights and wanted to waive his right to appea
his convictions in exchange for a sentence in the | ower portion
of the penalty range. Mdrreover, the trial court is in the best
position to determ ne whether a defendant shows signs of

i nconpetence. Centers v. Commonweal th, Ky. App., 799 S.w2d 51

(1990). We do not believe that Snei derman has denonstrated any
evi dence of inconpetence which is not refuted on the face of the
trial court’s record.

Next, Sneiderman raises the issue of the jury’s
i mproper consideration of the bottle of stomach nedication
during its deliberation. CR 60.02 provides an avenue for
rai sing issues that could not be addressed on direct appeal or
in a nmtion for relief pursuant to Kentucky Rule of Crim nal

Procedure 11.42. MQeen v. Conmmonwealth, Ky., 948 S.W2d 415

(1997). This issue was in fact raised in Sneiderman’s appea



fromthe denial of his nmotion for a newtrial and, therefore, is
not cogni zable for review under a CR 60.02 notion.

Finally, Sneiderman contends that his trial counse
acted ineffectively in advising himto waive his right to appeal
his convictions in exchange for a thirteen-year sentence. Wen
this agreenent was reached, the jury had al ready found
Snei derman guilty of the offenses of first-degree robbery and
fourth-degree assault. Sneiderman clains that his trial counse
told himthat the jury would sentence himto twenty years’

i nprisonment and that counsel’s advice to accept the sentencing
agreenent was ineffective because counsel could not know for
certain what sentence the jury would recomrend. |In order to
establish ineffective assistance of counsel, Sneiderman nust
denonstrate that counsel’s performance fell bel ow an objective
standard of reasonabl eness and that counsel’s ineffective

assi stance prejudiced his defense. Strickland v. Washi ngton,

446 U.S. 668 (1984). Furthernore, when a defendant enters a
guilty plea, he nust show that, but for counsel’s ineffective
assi stance, he would have insisted on going to trial. HIIl v.
Lockhart, 474 U. S. 52 (1985). Although Snei derman had al ready
been tried in order to determine his guilt on the offenses
charged, he chose to forego his right to a jury trial on the
sentencing portion of the case. Sneiderman was well aware that

the jury could have recomrended a sentence in the ten to twenty
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year range, thus, he could have received a slightly | ower
sentence or a significantly I onger sentence fromthe jury. His
decision to accept a thirteen-year sentence in exchange for

wai ving his right to any appeals was a ganble on the outcone of

the sentenci ng phase of the trial. Commonwealth v. Stanger,

Ky., 3 SSW3d 738 (1999). He has failed to denonstrate that his
counsel’s speculation that the jury would have reconmended a
hi gher sentence fell outside the bounds of reasonabl e
performance on the part of counsel.

For the foregoing reasons, the judgnents of the
Jefferson Circuit Court denying both Sneiderman’s notion for a
new trial and his notion, pursuant to CR 60.02, to vacate the
judgment of guilt and sentence of thirteen years’ inprisonnment

are affirned.
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