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BEFORE: GUI DUGLI, MANULTY, AND M NTON, JUDGES.

M NTON, JUDGE: Larry Mchael Rigdon Il (Rigdon), pro se,
appeals as a matter of right from the judgnent of the Henderson
Crcuit Court sentencing him to a total of three years’
i mprisonnment following his guilty plea to one count of receiving

stol en property over $300' and one count of theft of services

! Kent ucky Revised Statutes (KRS) 514.110.



under $300.2 Rigdon asserts that the circuit court abused its
discretion in denying his nmotion to withdraw his gquilty plea
based on his allegation that it was involuntary because it was
the product of ineffective assistance of counsel. Havi ng
considered the record, the parties’ briefs, and the applicable
case law, we affirmthe judgnment of the Henderson Circuit Court.
On June 20, 2002, Rigdon was indicted on the
previ ousl y-nenti oned charges. The indictnent also alleged that
he was a second-degree persistent felony offender (PFQ.?3
Rigdon initially entered a not guilty plea. On his schedul ed
trial date, Novenber 27, 2002, R gdon filed a notion to enter a
guilty plea pursuant to a plea agreenent. The Commonweal th
agreed to dismss the charge of being a second-degree PFO in
exchange for Rigdon’s entering a quilty plea to the two
remai ni ng char ges. The Commonweal th also agreed to reconmend
sentences of three years for the receiving stolen property
charge and twelve nonths for the theft of services charge, wth
the sentences to run concurrently wth each other Dbut
consecutively wth any other sentences which Rigdon had

previously been ordered to serve.? The <circuit court then

2 KRS 514. 060. Ri gdon was alleged to have diverted |ong distance
t el ephone servi ce.

3 KRS 532. 080.

4 Ri gdon was already a convicted felon and was incarcerated at

Kentucky State Penitentiary (KSP) at Eddyville at the tine.
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conducted a hearing, pursuant to Boykin v. Al abanm,® to deternine

whet her Rigdon’s guilty plea was entered voluntarily. Based
upon this hearing, the circuit court nade a witten finding in
its Novenber 27, 2002, order of adjudication of guilt that “the
defendant’s qguilty plea was know ngly, understandable [sic],
conpetently and voluntarily made.” Final sentencing was set for
January 13, 2003.

On January 6, 2003, Rigdon filed a pro se notion to
wthdraw his guilty plea on the ground that it was involuntary
because it was the result of ineffective assistance of counsel
Rigdon pointed to a lack of comunication with his appointed
attorney, Geg Sutton of the Departnent of Public Advocacy
( DPA) . Ri gdon stated that he had only spoken to Sutton tw ce,
once at arraignnment and once two days before his trial date. He
all eged that Sutton told himupon presenting the plea offer that
he “[could not] do anything for”® Rigdon at trial and that Ri gdon
“[had] no alternative but to plead guilty to the charges.”’ He
also stated that Sutton refused to properly investigate
potential w tnesses even though Rigdon had informed Sutton that

these witnesses had “vital testinmonial evidence in relevance

° 395 U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969).
6 Def’s Mot. to Wthdraw Guilty Plea at 2.
! | d.



[sic] of a [sic] excul patory nature.”®

Finally, he alleged that
Sutton did not inform him of the options of filing a notion in
limne to exclude certain evidence or of entering a conditional
guilty plea.

No separate evidentiary hearing was conducted.
However, at the January 13, 2003, sentencing hearing, Rigdon was
given the opportunity before sentencing to explain to the
circuit court why he should be permtted to withdraw his plea
and how he had suffered from ineffective assistance of counsel
Rigdon was not sworn in or subjected to cross-exam nation.
Rigdon stated that he never spoke wth Sutton after his

arraignment until Novenber 25, 2002, two days before his

scheduled trial date, when Rigdon was transported from KSP at

Eddyville to the Henderson County Jail. Sutton’s office also
refused to accept Rigdon’s collect phone calls. When Sutton
came to himwith the plea offer two days before trial, Ri gdon

said that he felt that he “had no other alternative but to take
a guilty plea” because he did not think that Sutton could have
sufficiently prepared for trial in two days. He also stated
that Sutton never explained to him the options of filing a
nmotion in limne or entering a conditional guilty plea. Ri gdon

did not identify what evidence he believed could have been

8 I d.



excluded by a notion in limne or the basis for its exclusion.
Simlarly, he never identified the basis for a conditional
guilty plea. He did not address his earlier allegations that
counsel failed to investigate wtnesses identified as having
excul patory evi dence.

Sutton also spoke at the sentencing hearing. Li ke
Ri gdon, he was not sworn in or subjected to cross-exam nation.
He conceded that he did not speak to Rigdon in between Rigdon’s
arrai gnnent and the day when he approached R gdon with the plea
offer, two days before Rigdon’s scheduled trial date. Sut t on
said that he was unable to travel to Eddyville where Ri gdon was
incarcerated at KSP because of his workl oad. He also admtted
that his office’s policy, consistent with cost-saving neasures
advocated by DPA, was to refuse to accept collect phone calls
except in extraordinary circunstances. However, Sutton asserted
that he would have been sufficiently prepared for trial if
Ri gdon had wanted to proceed with a trial. He noted that he had
obtained all necessary discovery, and a DPA investigator had
i nvestigated the case. He stated that this investigator could

have | ocated the appropriate witnesses for trial if necessary.

Sutton observed, “l1’ve prepared for trial in a lot less tine
than two days.” He concluded, “If we’'d needed to go to trial we
woul d have.” Sutton did not address any of Rigdon’'s other
cl ai ms.



In its order, entered January 27, 2003, the circuit
court summarily denied Rigdon’s notion to withdraw his quilty
plea in a one-sentence order. Notably, the circuit court nade
no finding with respect to whether R gdon's gqguilty plea was
entered voluntarily under the totality of the circunstances. On
January 28, 2003, the circuit court entered a judgnment of
conviction and sentence, sentencing R gdon according to the
Commonweal th’ s recommendati on noted above. Ri gdon then filed a
tinmely pro se notion for reconsideration. In its April 15,
2003, order denying Rigdon’s notion for reconsideration, the
circuit court recounted the testinony of Rigdon and his
attorney, Sutton, at +the sentencing hearing regarding the
brevity of attorney-client conmunication. The circuit court
al so described R gdon’s statenents nmade in the plea colloquy as
fol |l ows:

Under the court’s questioning during the

guilty plea colloquy, R gdon testified that

he had all the tinme he wished to consult

with his attorney. Ri gdon al so stated that

he was fully satisfied wth what hi s

attorney had done for him and that he had

no conpl ai nts about hi s attorney’s

per f or mance. Ri gdon stated that he

understood he had the right to go to trial

if he so chose and that Sutton had nade it

clear that if he did wsh to go to trial,

Sutton would represent him at trial to the

best of hi s ability. Ri gdon al so

specifically assured the <court that his

guilty plea was “nade freely and voluntarily

and because [he was] in fact guilty of the
charges contained in the indictnent.”
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This testinobny, as a whole, indicates

that the guilty plea was nade intelligently

and voluntarily.®
Based on the foregoing, the circuit court denied R gdon’s notion
to reconsider its order denying his nmotion to withdraw his
guilty plea.

When a crimnal defendant pleads guilty, Rule 8.10 of
the Kentucky Rules of OCrimnal Procedure (RCr) requires the
trial court receiving the guilty plea to determ ne on the record
whet her the defendant is voluntarily pleading guilty.® \Wether
a guilty plea is voluntarily given is to be determned fromthe
totality of the circunstances surrounding it.' The trial court
is in the best position to determine the totality of the
circunstances surrounding a guilty plea.?'? Once a crimnal
def endant has pleaded guilty, he my nove the trial court to
withdraw the guilty plea, pursuant to RCr 8.10. If the plea was
involuntary, the notion to wthdraw it nust be granted. *

However, if it was voluntary, the trial court may, wthin its

di scretion, either grant or deny the notion.'* Wether to deny a

o Order of 4/15/03 at 2-3 (alteration in original).

10 Bronk v. Commonweal th, Ky., 58 S.W3d 482, 486 (2001).

1 | d.
12 | d.

13 Rodri guez v. Commonweal th, Ky., 87 S.W3d 8, 10 (2002).

14 I d.



notion to withdraw a guilty plea based on a claimof ineffective
assi stance of counsel first requires “a factual inquiry into the
circunstances surrounding the plea, primarily to ascertain
whether it was voluntarily entered.”?'® The trial ~court’'s
determ nation on whether the plea was voluntarily entered is
reviewed under the clearly erroneous standard.® A decision
which is supported by substantial evidence is not «clearly
erroneous. If, however, the trial court determnes that the
guilty plea was entered voluntarily, then it may grant or deny
the motion to wthdraw the plea at its discretion. Thi s
decision is reviewed under the abuse of discretion standard.® A
trial court abuses its discretion when it renders a decision
which is arbitrary, unreasonable, wunfair, or unsupported by
| egal principles.?®®

A crimnal defendant may denonstrate that his guilty

plea was involuntary by showing that it was the result of

15 Bronk, 58 S.W3d at 489 (Cooper, J., concurring).
16 | d.

17

Baltinore v. Conmmonweal th, Ky.App., 119 S.W3d 532, 539 (2003).

18 Bronk, 58 S.W3d at 487.

19 Goodyear Tire and Rubber Co. v. Thonpson, Ky., 11 S.W3d 575, 581
(2000) . Cf. Kennedy v. Commnwealth, Ky.App., 962 S wW2d 880, 882
(1997) (holding that *“fair play and honesty” as well as RO 8. 10,
require a trial court to permt a defendant to withdraw his guilty
pl ea, despite the fact that it was nmade know ngly, voluntarily, and
intelligently as part of a plea agreenent, where the trial court
subsequently declined to follow the Conmmonwealth's sentencing
recomrendati on).




ineffective assistance of counsel. In such an instance, the
trial court is to “consider the totality of the circunstances
surrounding the guilty plea and juxtapose the presunption of
voluntariness inherent in a proper plea colloquy wth a

Strickland v. Wshington?®® inquiry into the performance of

n 21

counsel . To support a defendant’s assertion that he was

unable to intelligently weigh his legal alternatives in deciding
to plead guilty because of ineffective assistance of counsel, he
must denonstrate the foll ow ng:

(1) that counsel made errors so serious that

counsel’s performance fell outside the wide

range of prof essional |y conpet ent

assi st ance; and (2) that the deficient

per f or mance SO seriously af fected t he

outcone of the plea process that, but for

the errors of counsel, there is a reasonable

probability that the defendant would not

have pl eaded guilty, but would have insisted

on going to trial.?
Advising a client to plead guilty is not, in and of itself,
evidence of any degree of ineffective assistance of counsel.?
The Kentucky Suprene Court has stated that “[g]enerally, an
eval uation of the circunstances supporting or refuting clains of

coercion and ineffective assistance of counsel requires an

20 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).
21 Bronk, 58 S.W3d at 486 (footnotes onitted).

22 Sparks v. Comonweal th, Ky.App., 721 S.wW2d 726, 727-28 (1986).

23

Beecham v. Commonweal th, Ky., 657 S.W2d 234, 236-37 (1983).




inquiry into what transpired between attorney and client that
led to the entry of the plea, i.e., an evidentiary hearing.”?

Qur analysis of the circunstances surroundi ng Ri gdon’s
guilty plea begins with the plea hearing itself. Ri gdon’ s pl ea
hearing was conducted sinultaneously with that of two other
defendants who were indicted for separate crines and had no
connection to Rigdon. The Kentucky courts have not addressed
the propriety of conducting a plea colloquy with nmultiple
def endants at once. ?° The Tennessee Suprene Court has stated
that such a colloquy is sufficient under Boykin so |long as each
defendant is represented by counsel, the nunber of defendants
involved is not so great as to make individual understanding
unlikely, and each defendant is addressed individually to
establish on the record his understanding of his rights, the
charges against him and the inplications of a guilty plea, as
well as his intent to enter a guilty plea.?® Sinilarly, the
Court of Appeal of Louisiana, First Crcuit, held that a guilty
plea hearing in which three defendants were advised of their

rights jointly was adequate because the court personally

addressed each defendant; and the proceedings were adequate to

24 Rodri guez, 87 S.W3d at 11.

% Wi le Rigdon has not raised this issue, we feel that we nust

consider it because of the constitutional inplications of Boykin.

26 Tennessee v. Neal, 810 S.w2d 131, 138 (Tenn. 1991), withdrawn
June 3, 1991, and order withdraw ng opi nion rescinded, June 21, 1991.
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establish that the individual defendant at issue know ngly,
voluntarily, and expressly waived his Boykin rights.?’ Wi | e
Rigdon’s plea hearing was unorthodox, we cannot say that it
violated the requirenments of Boykin in this instance. Because
there were only three defendants involved in the plea hearing,

there were not so many participants as to create confusion or

chaos. Rigdon also was represented by counsel and had the
opportunity to confer with counsel during the hearing. The
circuit court infornmed R gdon, along wth +the tw other

defendants, that he could stop the hearing at any tine and
address the court or his counsel if he had a question. The
court also reassured the three defendants that if any of them
wi shed to proceed wth a trial, he would be tried separately.
Wiile the court reviewed with the defendants as a group the
rights which each of them would be waiving by entering a guilty
plea, the court addressed Ri gdon personally, informng him of
the specific charges against him and the terns of his plea
agreenent . The court then obtained all the individualized
responses of Rigdon which would ordinarily occur in a Boykin
hearing. This is not an instance where the presence of nultiple
defendants resulted in a cursory or less than thorough plea

col | oquy. Whil e an individualized plea hearing m ght have been

27 Loui siana v. Verdin, 845 So.2d 372, 377 (La.App. 1 Gr., 2003).
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preferable, we hold that Rigdon’s plea hearing was adequate for
the circuit court to determ ne whether his guilty plea was nade
knowi ngly and voluntarily.

W note that in its order denying Rigdon’s notion to
wthdraw his guilty plea, the circuit court did not nake the
required finding that Rigdon’s guilty plea was made voluntarily
under the totality of the circunstances. However, the failure
of a trial court to nmake a finding of fact on an issue essenti al
to the judgnent shall not be grounds for reversal or renmand
unless it is brought to the attention of the court by a witten
request for the finding no later than ten days after entry of
judgment.?®  Two days after the entry of the judgment at issue,
Rigdon filed a pro se notion for reconsideration under CR 59.05.
This notion, which mght nore properly be styled a notion to
alter, anend, or vacate the judgnment, stated, in part, that the
circuit court “failed to conduct itself accordingly [sic] to the

rule set forth in Rodriguez Vs. Comonwealth [sic].” The

subsequent order denying Rigdon’s notion for reconsideration
contains a finding of fact that Rigdon's plea was voluntary
under the totality of the circunmstances and recites the evidence
which the court relied upon in making this decision. Thus, any

deficiency in the original order denying the notion to w thdraw

28 Kentucky Rules of Civil Procedure (CR) 52.04, 52.02.
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Rigdon’s qguilty plea is renedied by the fact that the trial
court’s order on the notion to reconsider contains the necessary
finding of fact.

Once Rigdon raised a particularized claim of
i neffective assistance of counsel, the circuit court needed to
| ook beyond the plea colloquy to determ ne whether his plea was
voluntarily entered under the totality of the circunstances
surroundi ng his plea. As the Kentucky Suprene Court stated in
Rodr i guez, a claim of ineffective assistance of counse
“[glenerally ... requires an inquiry into what transpired
between attorney and client that led to the entry of the plea,

" 29 In the instant case, no

i.e., an evidentiary hearing.
evidentiary hearing was conducted. Rigdon and his attorney were
both given the opportunity to speak about the allegations R gdon
raised in his notion to wthdraw his guilty plea at the
sentencing hearing, although neither was placed under oath or
subjected to cross-exam nation. Notably, Rigdon has not alleged
that this informal hearing was procedurally inadequate or
prejudiced himin anyway. Therefore, this matter is not before
the Court. W observe that even if it were before us, we would

find that this informal hearing conducted was sufficient under

these circunstances for the <circuit court to determne the

29 87 S.W3d at 11.

- 13-



totality of circunstances surrounding Rigdon’s quilty plea.
Nevert hel ess, conducting an evidentiary hearing would have been
the nore prudent course since Rodriguez indicates that such a
hearing is generally necessary. 3

W turn now to the substance of R gdon’s claim of
i neffective assistance of counsel since it is the sole basis for
his claimthat his guilty plea was entered involuntarily. Since
the circuit court determned that Rigdon’s guilty plea was
entered voluntarily, it inplicitly rejected his clains of
i neffective assistance of counsel. Rigdon clains that the
paucity of attorney-client comrunication denonstrated ineffec-
tive assistance of counsel. Sutton admitted that he and Ri gdon
had only communicated tw ce, once at Rigdon’s arraignnent and
once two days before trial when R gdon was transferred to the
Henderson County Jail. The fact that counsel consulted only
briefly with his client before his client entered a guilty plea
does not, absent nore, establish ineffective assistance of
counsel; it is only a factor to be considered in the totality of
the circunstances. 3! In contrast to what he alleged in his
notion, Rigdon did not state that Sutton told himthat he could
not help Rigdon at trial or that Ri gdon had no choice but to

pl ead quilty. I nstead, Rigdon stated that he believed these

30 I d.

31

Jones v. Parke, 734 F.2d 1142, 1146-47 (6th Gr. 1984).
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statenents to be true. Rigdon did not state that Sutton
indicated in any way that he was unprepared for trial. Sutton
stated that he could have been ready for trial in tw days if
Ri gdon had wanted to proceed. He had obtained discovery and the
DPA investigator had already investigated the case and could
assist in locating any necessary w tnesses for trial. Fi nal |y,
Sutton noted that he had experience in preparing for trials on
short noti ce.

Wile the limted communications between R gdon and
Sutton were far fromideal, we note that such situations are not
uncommon, especially where a DPA attorney with a heavy casel oad
represents a defendant who is incarcerated in a distant jail or
penitentiary. It is not incredible to believe that an
experienced crimnal attorney in this situation who had obtai ned
di scovery and had the benefit of an investigator to |ocate
wi tnesses needed for trial could be prepared for trial in two
days. W note that the charges, theft of services and receiving
stol en property, do not appear especially conplex.

Rigdon also clains that his counsel was deficient in
neglecting to inform him that he could file a notion in |imne
to exclude certain evidence. However, Ri gdon never reveals what
evidence, if any, he believes could have been excluded or the
basis of its exclusion. If the evidence in question were

properly adm ssible, then counsel <cannot be deficient for

-15-



failing to file a motion in linmne.® Likewise, there is no
deficiency in failing to instruct one’s client of |egal defenses
or strategies which are not available to the client. An
ineffective assistance of counsel claim cannot be based upon
mere specul ation.

Rigdon’s claim that his counsel provided ineffective
assi stance of counsel by not informng himof the possibility of
entering a conditional guilty plea fails for the sanme reason as
his ~claim concerning a notion in |[|imne. Ri gdon never
identifies the basis of his would-be conditional gquilty plea.
What ruling of the court would he have chall enged and upon what
basis? Again, Rigdon's claimis based upon nere specul ati on.

Wiile Rigdon alleged in his notion to withdraw his
guilty plea that counsel failed to investigate or interview
potential wtnesses whom Rigdon had identified as having
excul patory evidence, he never identified these w tnesses nor
the excul patory evidence which he believed that they possessed.
In fact, at his sentencing hearing, R gdon did not address this
issue at all, hence waiving it.

Based on the foregoing, we find that Ri gdon did not

denonstrate that his legal representation fell outside the w de

32 Cf. Bowing v. Commonwealth, Ky., 80 S.w3d 405 414 (2002)
(“[Flailure to object to admssible evidence cannot result in
i neffective assistance of counsel.”).

33

Moore v. Commonweal th, Ky., 983 S.W2d 479, 486-87 (1998).
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range of acceptable |egal representation. Mor eover, we note
that Rigdon has nade no showing of prejudice. He has not
denonstrated any reasonable probability that, but for counsel’s
al  eged deficiencies, he would have insisted on going to trial

In fact, the favorable sentence he received under the plea
agreenent suggests otherwi se. Before the plea agreenent, R gdon
was facing a possibility of five to ten years inprisonnent on
the charge of receiving stolen property over $300, if it were

enhanced by the PFO 2nd charge,® in addition to up to twelve

nonths on the theft of services under $300 charge. | nstead, he
received only three years total inprisonnment under the plea
agr eenent .

The circuit court concluded that under the totality of
the circunstances, Rigdon's plea was entered voluntarily. Thi s
conclusion is supported by the record of Rigdon’s plea colloquy.
Rigdon’s sole claimis that, notw thstanding the plea colloquy,
his guilty plea was involuntary because it was the product of
ineffective assistance of counsel. However, Rigdon fails to
denonstrate either any deficiency in his |legal representation or
any prejudice due to counsel’s actions, the two elenents of an
ineffective assistance of counsel claim W find no error in

the circuit court’s determnation that Rigdon’s plea was entered

34 KRS 532.080(5); 532.060(2)(c), (d); 514.110(3).
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voluntarily under the totality of the circunstances because this
decision is supported by substantial evidence. Ri gdon presents
no reason why we should find the circuit court’s wultimte
decision to deny his notion to withdraw his guilty plea to be
arbitrary, unr easonabl e, unfair, or unsupported by |egal
principles. Thus, we find that the circuit court did not abuse

its discretion by denying Rigdon’s notion to withdraw his guilty

pl ea.
For the reasons discussed above, we affirm
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