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BEFORE: BUCKI NGHAM DYCHE, AND TAYLOR, JUDGES.

TAYLOR, JUDCGE: Andre Patton appeals froman order of the Fulton
Circuit Court denying his notion to enforce his plea agreenent
with the Commonweal th by reducing his conviction for first-
degree persistent felony offender to second-degree persistent
felony offender. We affirm but for reasons different from
those of the circuit judge.

On July 26, 2001, Patton was indicted for first-degree

trafficking in a controll ed substance, second of fense (Kentucky



Revi sed Statutes (KRS) 218A. 1412)) and first-degree persistent
fel ony of fender (KRS 532.080). The trafficking charge resulted
fromthe allegation that on or about May 25, 2001, Patton sold
crack cocaine to an undercover police officer. The persistent
fel ony of fender (PFO charge resulted fromprior felonies
commtted by Patton which qualified himas a PFO I pursuant to
KRS 532. 080.

On April 12, 2002, the Conmonweal th, Patton, and
Patton’s attorney executed the “Commonwealth’s Offer on a Pl ea
of Guilty.” Section 1 of the offer recited the charges |isted
in the indictment. Section 4 of the offer is captioned
“Reconmendations on a Plea of Guilty (Plea Agreenent).” Section
4 indicates that in return for Patton’s guilty plea to first-
degree trafficking in a controlled substance and PFO Il, the
Commonweal th will recommend a sentence of 6 1/2 years
i mpri sonment enhanced to 13 1/2 years based upon the PFO |
conviction. Section 2 contains an area in which anended charges
are to be listed; however, “N A" is notated in that section
This notation contradicts the entry in Section 4, which reflects
an anmendnent of the PFO 1 charge to PFO II.

On April 13, 2002, Patton executed a form captioned
“Arraignment Order (CQuilty Plea).” Section 7 of the order
indicates that in return for Patton’s guilty plea to first-

degree trafficking and PFO I, the Conmmonweal th agrees to



recommend a sentence of 6 1/2 years on the trafficking charge,
enhanced to 13 1/2 years. Thus, while the term of inprisonnent
is consistent on the Commonwealth’s Offer and the Arrai gnnment
Order, the PFO recommendati on was not consistent therew th.

On April 25, 2002, Patton appeared before the tria
court to enter his guilty plea. At the plea hearing, the trial
court informed Patton of the charges contained in the
indictrment, including the PFO 1 charge. The trial court then
stated the parties had negotiated a pl ea agreenent which
provi ded that Patton would plead guilty to first-degree
trafficking with a recommendation of 6 1/2 years, and to PFO ||
wi th an enhanced sentence of 13 1/2 years. However, later in
the hearing the trial court asked Patton how he wanted to pl ead
to the charges of first-degree trafficking and PFO 1. Patton
replied “guilty.” Thus, at the plea hearing, there was an
i nconsi stency in the statenments made by the trial court
concerning the PFO situation. The PFO di screpancy was
apparently not noticed by counsel for the parties nor appellant.
Sent enci ng was post poned pendi ng preparation and review of the
pre-sentence investigation report.

On July 11, 2002, the final sentencing hearing was
held. The trial court initially identified the plea agreenent
as being for first-degree trafficking, second of fense, and PFO

| . Def ense counsel and the Commonweal th both corrected the



trial court that the agreenment was for first-offense
trafficking. However, once again the issue of the PFO

di screpancy was not raised. Final judgnent and sentence was
pronounced adjudging Patton guilty of first-degree trafficking
in a controlled substance, first offense, and PFO I

On Cctober 21, 2002, Patton filed a “Mdtion to Correct
Sentence.” The notion stated that it was Patton’s intention,
pursuant to the original Comonwealth’s O fer on a Plea of
Quilty, to plead guilty to PFO Il as reflected in Section 4 of
the Comonwealth’s Offer rather than to PFO I.

In its response, the Commonweal th argued that the
handwiting in Section 4 reflecting an agreenent to anend to PFO
Il was not in the handwiting of Commonwealth’s Attorney Tinothy
A. Langford;! that the arraignment order reflected a plea to PFO
I; and that Patton pled guilty to PFO Il at the hearing. The
Commonweal th al so incorrectly stated that the sentence received
by Patton reflected PFO Il sentencing to the exclusion of PFO
sentenci ng. The Commonweal th incorrectly represented that PFO |
sent enci ng woul d have required a sentence of 20 years or nore.

A hearing on the notion was held on Cctober 24, 2002.

At the hearing counsel infornmed the trial court regarding the

11t is not clear what the Conmonweal th’s point was in raising this as an
issue. If the Commonwealth is repudiating the entries in Section 4 of the
Conmonweal th’s Offer on a Plea of Guilty because the entries were not

aut hori zed by the Commonwealth’s Attorney’'s O fice, the issue arises of

whet her there was a properly executed plea agreenent. Patton clains that the
entry was nmade by Assistant Commobnwealth’s Attorney Dawn Stacey.



di screpancy in the paperwork concerning the plea and stated that

it was Patton’s intention to plead guilty to PFO Il rather than
to PFO 1. The Commonweal th conceded that the original offer
reflected an offer for PFOI1l, but noted that at the plea

hearing Patton had pled guilty to PFO 1l and that he was
sentenced consistent with that plea. 1In addition, the
Commonweal th stated that the enhanced sentence of 13 1/2 years
refl ected a sentence enhancenent consistent with PFO I
sentencing rather than PFO | sentencing; defense counsel agreed
with this sentencing analysis. The trial court simlarly agreed
that the sentence actually reflected PFO Il sentence enhancenent
and denied the notion to correct sentence. Hence, the
Commonweal th’s Attorney, defense counsel, and the trial court,
all incorrectly concluded that the sentence inposed reflected
PFO Il sentencing to the exclusion of PFO | sentencing.? No

appeal was taken fromthe denial of this notion.

2 KRS 532.080(6) provides that “[a] person who is found to be a persistent
felony offender in the first degree shall be sentenced to inprisonnent as
follows: . . . (b) If the offense for which he presently stands convicted is
a Class Cor Cass Dfelony, a persistent felony offender in the first degree
shal | be sentenced to an indetermnminate termof inprisonment, the maxi mum of
whi ch shall not be Iess than ten (10) years nor nore than twenty (20) years
KRS 218(2)(a) provides that first-degree trafficking in a controlled
substance, first offense, is a Cass C felony. Hence, Patton’s enhanced
sentence fell within the sentencing range for a PFO | conviction. The nore

i mportant point, however, is that the Commonweal th thought the sentence
reflected PFO Il sentencing to the exclusion of PFO | sentencing, which |ends
credence to Patton’s argunent that the agreenment was for an anmended charge to
PFO I 1.



On April 10, 2003, Patton filed, pro se, a “Mdtion for
Commonweal t h of Kentucky to Uphold and Fulfill Plea Agreenent.”
This notion again noted that the Commonweal th’s original offer
refl ected an agreenent to anmend the PFO 1 charge to PFO Il and
stated that it was appellant’s intention to plead guilty to PFO
Il rather than to PFOI. 1In its response, the Commonweal th
noted that Section 2 of the Commonwealth’s Offer, the section
for listing amended charges, contained the notation “N A "3 The
response filed by Commonwealth Attorney Langford al so stated
that “soneone wote PFO 2" on the bottomof the form The
handwiting is not that of this officer of the Comonweal th.”*

On April 24, 2003, a hearing on the notion was held in
whi ch the Commonweal th reiterated the argunents made in its
response. Followi ng the hearing the trial court entered an
order denying the notion. This appeal follows.

Patton contends the trial court erred by denying the
notion to correct his sentence to reflect a conviction for PFO

Il rather that PFO1.° Patton contends his agreement with the

Commonweal th was to anend the PFO I charge to PFO 11, and that

3 The significance of this notation is questionable. It is undisputed that
the trafficking charge was anended from second-of fense to first-offense,
whi ch indicates that this section of the formwas incorrectly filled out.

4 Again, the Commonwealth’s point in raising this issue is unclear

°> Patton is prejudiced by the PFO | conviction primarily because pursuant to
KRS 532.080(7) he would be required to serve 10 years before being eligible
for parole, whereas a conviction for PFO Il would require the serving of only
20% of his sentence prior to parole eligibility.



this is confirnmed by the notation in Section 4 of the
Comonwealth’s Offer on a Plea of Quilty.

We first address the procedural posture of this case.
Patton’s notion to the circuit court was captioned “Mtion for
Commonweal t h of Kentucky to Uphold and Fulfill Plea Agreenent.”
The notion was signed by Patton, but was not verified. Neither
the parties nor the trial court have addressed the procedura
authority under which the notion was brought. However, that
i ssue should first be resolved as it will control our standard
of reviewin this appeal.

“The structure provided in Kentucky for attacking the
final judgnent of a trial court in a crimnal case is not
haphazard and overl appi ng, but is organized and conplete. That
structure is set out in the rules related to direct appeals, in

RCr 11.42, and thereafter in CR 60.02.” Goss v. Comopnweal t h,

Ky., 648 S.W2d 853, 856 (1983). “A defendant who is in custody
under sentence or who is on probation, parole or conditiona

di scharge, is required to avail hinself of RCr 11.42 as to any
ground of which he is aware, or should be aware, during the

period when the renedy is available to him” MQeen v.

Commonweal th, Ky., 948 S.W2d 415, 416 (1997).

Patton’s pro se April 10, 2003, notion anmounts to a
first-time post-conviction collateral attack on the July 11,

2002, final judgnent and falls within the three-year linitations



period for bringing an RCr 11.42 notion. W ordinarily would
treat the notion as one brought pursuant to RCr 11.42; however,
the notion is not verified and as such does not conply with RCr
11.42(2). Wiile the notion is signed, the doctrine of
substanti al conpliance does not apply to RCr 11.42(2). Bowing

v. Commonweal th, Ky., 981 S.W2d 545 (1998).

Simlarly, we cannot interpret the notion as a notion
under CR 60. 02 because a post-conviction collateral attack nust
first be brought under RCr 11.42 if the limtations period for
bringing a notion under that rule has not expired. MQueen, 948
S.W2d at 416.

We are aware of no other post-conviction procedura
authority which would authorize Patton’s April 10, 2003, notion.
It follows that the notion was not properly brought, and that
the trial court lacked jurisdiction to reach a decision on the
nmerits. Since the notion was denied, we thus affirmbut for a
different reason — the court |acked jurisdiction to consider the

notion under the circunstances presented. Kentucky Farm Bureau

Muit. Ins. Co. v. Gay, Ky. App., 814 S.W2d 928 (1991).

We note that final judgnment was entered in this case
on July 11, 2002. Patton, thus, has anple tine to refile a
verified notion to properly raise his claimbefore the circuit
court pursuant to RCr 11.42. A hearing is required in an RCr

11. 42 proceeding if there is a material issue of fact that



cannot be conclusively resolved, (i.e., conclusively proved or

di sproved), by an exam nation of the record. Stanford v.

Commonweal th, Ky., 854 S.W2d 742 (1993), cert. denied, 510 U S

1049, 114 S. Ct. 703, 126 L.Ed.2d 669 (1994); Lewi s v.

Commonweal th, Ky., 411 S.W2d 321 (1967). The circuit judge nay

not sinply disbelieve factual allegations in the absence of

evidence in the record refuting them Drake v. United States,

439 F.2d 1319 (6th Cir.1971); Fraser v. Conmonweal th, Ky., 59

S. W 3d 448 (2001).

Accordingly, if Patton does tinely file a properly
verified RCr 11.42 notion regarding his alleged agreenent with
t he Commonwealth to anend the PFO | charge to PFO |1, Patton
woul d be entitled to an evidentiary hearing based on the record
before this Court.

For the foregoing reasons the judgnment of the Fulton

Circuit Court is affirned.
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