RENDERED: August 27, 2004; 2:00 p.m
NOT' TO BE PUBLI SHED

Commommuealth of Kentucky

Court of Appeals

NO 2002- CA-002243- MR

KEVI N BRUMLEY APPELLANT

APPEAL FROM NELSON ClI RCUI T COURT
V. HONORABLE LARRY RAI KES, JUDGE
ACTI ON NO 01-ClI-00541, 02-C-00250

NELSON COUNTY FI SCAL COURT; APPELLEES
PHYLLI S MATTI NGLY, NELSON COUNTY

CLERK; DEAN WATTS, NELSON COUNTY

JUDGE- EXECUTI VE

OPI NI ON
AFFI RM NG

Kk Kk Kk Kk Kk Kk Kk Kk
BEFORE: BUCKI NGHAM JOHNSQON, AND KNOPF, JUDGES.
BUCKI NGHAM JUDGE: Kevin Brum ey appeals, pro se, froman order
of the Nelson GCrcuit Court denying his clainms in two causes of
action brought by himrelating to his election to the position
of constable in Nelson County District 2. For the reasons
stated below, we affirm

Section 103 of the Kentucky Constitution requires

const abl es, anong other office holders, to give bond and



security as prescribed by law prior to entering upon the duties
of their respective offices. See al so KRS! 62.050(1). KRS
70.310(1) requires every constable to execute a bond in the
m ni mum anount of $10,000 with sureties approved by the fiscal
court. On March 13, 1984, the Nel son County Fiscal Court
est abl i shed $25, 000 cash as the required bond to be posted by
constabl es in Nel son County.

In Novenber 1998 Brum ey was elected District 2
Constable in Nelson County by wite-in vote. H's termof office
was schedul ed to begin on January 4, 1999. Prior to January 4,
1999, Bruml ey tendered a $10, 000 bond executed by the United
Paci fic I nsurance Conpany as surety to the Nel son County Fisca
Court. The fiscal court rejected the bond based upon its March
13, 1984, vote establishing the bonding requirenment for a Nel son
County constable to be $25, 000 cash.

Brum ey thereafter filed a pro se action in the Nel son
Crcuit Court, Action No. 99-Cl-00571, in effect seeking a
declaration that the fiscal court’s bonding requirenents for
constabl es was contrary to law. Brum ey argued that KRS
70.310(1) provided for a bond for constables of $10,000 and that
t he bond need not be posted in cash. The fiscal court was the

only defendant nanmed in the case.

! Kentucky Revised Statutes.



On April 24, 2001, the circuit court entered a
judgnent in the case holding that because KRS 70.310(1) required
t hat constabl es post a mini num bond of $10, 000, bonds greater
t han $10, 000 were necessarily perm ssible. However, the circuit
court further held that since the statute al so provided that the
bond coul d be executed “with good sureties,” the statute
necessarily precluded a requirenent that the bond be posted in
cash. No appeal was taken fromthis final judgnent.

In the neantinme, Brum ey never tendered to the fisca
court the requisite $25,000 bond, either by cash or by surety.
Therefore, he never lawfully assunmed the office of Constable of
District 2. See Kentucky Constitution § 103. As a consequence,
presumabl y because Brum ey had never |lawfully assunmed the seat,
a ballot entry for the District 2 constable position was
i ncl uded on the Novenber 1999 Nel son County general election
ballot. Extraordinarily, not a single ballot was cast in the
Novenber 1999 District 2 constable race, and no one clains to
have won the District 2 constable seat in that election. Al so,
in the nmeantine, the fiscal court voted to increase the bond
requi rement for constables from $25,000 to $1, 000, 000.

On Cctober 18, 2001, Brumey filed a second pro se
action in the Nelson Grcuit Court, Action No. 2001-Cl-00541,
related to his 1998 election to constable and its aftermath. In

this action the Nelson County Fiscal Court, Nelson County Judge-



Executive Dean Watts, Nelson County Cerk Phyllis Mattingly, and
Harp Enterprise, Inc., a/k/a Harp Printing, were naned as
defendants.? Prior to the circuit court’s ruling in the 2001
case, on April 23, 2002, Brumey filed a third pro se action in
Nel son G rcuit Court, Action No. 2002-Cl-00250, raising issues
associated with his 1998 election to the District 2 Constable
office. In this action Brunley again naned the fiscal court,
Watts, and Mattingly as defendants, and he al so naned as a
def endant “Unknown Defendant.”

Since both the 2001 case and the 2002 case invol ved
t he circunstances surrounding Brum ey s 1998 election to the
of fice of constable and its aftermath, allegations that the
def endants had acted unlawfully in addressing the circunstances
arising out of his election to the office, and subsequent
actions taken concerning the office of constable, the circuit
court consolidated the two cases. On Cctober 25, 2002, the
circuit court entered its findings of fact, conclusions of |aw,
and judgnment holding in favor of the defendants as to all clains
brought by Brum ey in the 2001 and 2002 actions. This appea

f ol | owed.

2 Harp Printing was the business that printed the ballot for the 1999 el ection
i n Nel son County.



Brum ey’'s pro se brief is very confusing and difficult
to follow ® However, under the section of his brief captioned
“Argunment,” we have identified the allegations of error
di scussed bel ow.

First, Brum ey argues that he is entitled to further
litigate the legality of the fiscal court’s 1984 vote
est abl i shing a $25, 000 bond for constables. |In the 1999 acti on,
the circuit court determined that the fiscal court properly
est abl i shed the bond at $25,000, but further determ ned that the
fiscal court was without authority to require that the bond be a
cash bond. In its October 25, 2002, order the circuit court
dism ssed all clains relating to this issue on the basis that
its April 24, 2001, order in the 1999 case was res judicata with
respect to all parties. Wile Brum ey appears to concede that
the issue is res judicata as to the fiscal court because it was
a party to the 1999 case, Brunley argues that since Judge-
Executive Watts and County Clerk Mattingly were not parties to
the case, res judicata is not applicable with respect to them

“The doctrine of res judicata is that an existing
final judgnent rendered upon the nmerits, w thout fraud or
collusion, by a court of conpetent jurisdiction, is conclusive
of causes of action and of facts or issues thereby litigated, as

to the parties and their privies, in all other actions in the

3 Brunmiey’'s brief contains numerous violations of Kentucky Rules of Civil
Procedure (CR) 76.12.



same or any other judicial tribunal of concurrent jurisdiction.”

Yeoman v. Com, Health Policy Bd., Ky., 983 S.W2d 459, 464

(1998) (quoting 46 AmJur 2d 8 514). *“The rule of res judicata
is an affirmative defense which operates to bar repetitious
suits involving the sane cause of action.” 1d. “The doctrine
of res judicata is fornmed by two subparts: 1) claimpreclusion
and 2) issue preclusion.” Id. [Issue preclusion res judicata is
applicable in this case.

For issue preclusion to operate as a bar to further
litigation, certain elenments nust be found to be present.
First, the issue in the second case nust be the sane as the
issue in the first case. 1d. at 465 (citing Restatenent
(Second) of Judgnents 8§ 27 (1982)). Second, the issue nust have
been actually litigated. 1d. Third, even if an issue was
actually litigated in a prior action, issue preclusion will not
bar subsequent litigation unless the issue was actually deci ded
in that action. 1d. Fourth, for issue preclusion to operate as
a bar, the decision on the issue in the prior action nust have
been necessary to the court's judgnent. 1d.

The issue concerning the legality of the fiscal court
setting the bond for constables at $25,000 is the sanme in both

the 1999 and the present litigation. Further, the issue was

actually litigated and decided in the 1999 case. Finally, the



deci sion on the issue was necessary to the judgnent in the 1999
case.

Pursuant to issue preclusion, the circuit court’s
decision in the 1999 case addressing the issue of the legality
of the fiscal court’s 1984 vote to set the bond for constables
in Nelson County at $25,000 is res judicata. The court did not
err inits determnation that its decision in the 1999 case is
res judicata with respect to all parties named in the 2001 and
2002 acti ons.

Brum ey al so nakes various argunents concerning the
proper interpretation of the circuit court’s adjudication in the
1999 case. He persists, for various reasons, to argue that the
hol ding did not require himto post a $25,000 bond in order to
assune his constable seat. However, the circuit court’s Apri
25, 2001, order stated, in pertinent part, as follows:

In summary, the Court finds that the Fisca

Court’s establishment of $25,000.00 as the

anount for constable bonds is in conformty

with KRS 70.310(1) and is not, on its face,

arbitrary, capricious or in excess of

statutory authority. However, the Court

further finds that the requirenent that such

bonds be in cash violates the express

statutory | anguage of KRS 70.301(1).

While Brum ey urges an alternative interpretation,

plainly the circuit court’s April 25, 2001, holding required

Brum ey to have posted a $25,000 bond, albeit with good sureties



approved by the fiscal court rather than cash, in order to have
| egal Il y assuned his constable seat.

Brum ey next argues that the circuit court erred by
hol ding that the increase in the bonding requirenment from
$25, 000 to $1, 000,000 was reasonable. The trial court’s Cctober
25, 2002, decision does not include a finding, as clained by
Brum ey, that this bonding requirenment for constables is
“reasonable.” Instead, the circuit court addressed this issue
as foll ows:

As held in the 99-Cl-00571 decision, Fisca
Court has the right to set bonds for
Constabl es in such sumas it deens
appropriate provided the anmount is
reasonable. There presently is no
evidentiary basis for allowng this Court to
determ ne that the $1, 000,000.00 is
unreasonable. Brunm ey has nade sone bare
suggestions that the basis for Fisca

Court’s establishnment of that bond anopunt
was flawed, but he has not presented any
factual or |egal reason, by way of

affidavit, interrogatory answers, or

ot herwi se, which would conpel this Court to
find such bond anount to be unreasonabl e per
se.

I nasmuch as KRS 70. 310(1) requires a m ni mum bondi ng
requi rement for constables of $10,000, a $1, 000,000 bondi ng
requi renent appears excessive at first inpression. However,
Brum ey’ s argunent is based upon the fal se prenise that the
circuit court determ ned a $1, 000, 000 bond to be reasonabl e,

which it did not. Rather, the circuit court determ ned that



Brum ey, in his pro se effort to litigate this issue, had fail ed
to build an evidentiary basis to support his argunent in
opposition to the bondi ng requirenent.

Furthernore, the circuit court addressed this issue of
whet her the fiscal court’s increasing the bond anount for
constabl es to $1, 000, 000 was reasonabl e by hol ding that Brunl ey
was not entitled to challenge the increase because the ten-day
notice requirement of KRS 70.310(3)% “is designed to protect
Const abl es who have legally assuned their positions and woul d,
perforce be negatively inpacted by such proposed action.” W
agree. Since Brumley had never entered upon the duties of his
of fice by posting the required bond on or before the beginning
of the termof office to which he had been el ected (see KRS
62.050(2)), the bond increase did not affect him

Next, Brum ey alleges that the circuit court erred by
consol idating cases 2001-Cl -00541 and 2002-Cl -00250. *“When
actions involving a conmon question of |aw or fact are pending
before the court, it may order a joint hearing or trial of any
or all the matters in issue in the actions; it may order al
the actions consolidated; and it may make such orders concerning

proceedi ngs therein as may tend to avoi d unnecessary costs or

4 KRS 70.310(3) provides in part that “[w hen additional security is required
of the constable, he should be given ten (10) days notice.”



delay.” CR® 42.01. The decision whether to consolidate is
di scretionary with the trial court, and we will not disturb the
trial court’s decision in this regard absent an abuse of

di scretion. Adans Real Estate Corp. v. Ward, Ky., 458 S.W2d

622, 624 (1970). The 2001 case and the 2002 cases were
interrel ated and had common questions of law or fact. As a
result, the circuit court did not abuse its discretion in
ordering the two cases to be consol i dat ed.

Brum ey next argues that the circuit court erred by
issuing a ruling before the fiscal court filed an answer in Case
No. 2002-Cl-00250. Brumey filed the 2002 case on April 23,
2002. The fiscal court responded with a “notion to dismss” for
“fail[ure] to state a cause of action.” CR 12.02 permts a
defendant to bring a notion for failure to state a cl ai mupon
which relief can be granted prior to filing an answer. The
fiscal court’s notion to dism ss was foll owed by extensive
briefing and argunent by both sides on the issues raised in the
2002 case.

Brum ey has failed to identify in what way he was
prejudi ced by the fiscal court’s failure to file a pleading
captioned “answer” in the 2002 case prior to the circuit court’s
decision in the case. Because Brum ey suffered no apparent

prejudice as a result of the fiscal court’s failure to file an

5 Kentucky Rules of Civil Procedure.
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answer prior to the circuit court’s decision in the case, we
di scern no reversible error.®

Finally, Brum ey contends that the issues the circuit
court ruled on “were only a fraction that the Appellant asked
for in the Declaratory Judgnent action[.]” W synpathize with
the circuit court in this regard because Brum ey’ s pro se
filings in circuit court, nmuch like his brief in this appeal,
wer e di sorgani zed and conf usi ng.

Wiile Brumey inplies that there were a considerable
nunber of issues upon which the circuit court did not rule, he
calls our attention to only two: that the circuit court failed
torule on his allegation that he had been prom sed $1, 000 per
day for each day the judge-executive refused to swear himin if
the circuit court ruled in his favor in the 1999 case on the
i ssue of whether the bond was required to be in cash and that
t he county judge-executive inproperly cancelled his bond.
Normal | y, assignnments of error not argued in an appellant's

brief are waived. Comonwealth v. Bivins, Ky., 740 S.W2d 954,

956 (1987). Accordingly, to the extent that there are other
i ssues raised by Brumley in the circuit court proceedings that
the court did not address, as Brum ey has failed to argue those

issues in his brief, we will treat those i ssues as wai ved. W

6 At any rate, we fail to see why the fiscal court’s failure to file an answer
woul d have been required since its Rule 12 notion was granted. See CR 12.01.
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will, however, address the two issues not considered by the
circuit court which Brumey has identified in his brief.

Bruml ey contends that the circuit court failed to rule
on his allegation that he had been promi sed $1, 000 per day for
each day the judge-executive refused to swear himin in the
event the circuit court ruled in his favor in the 1999 case on
the i ssue of whether the bond was required to be in cash. The
circuit court’s April 24, 2001, order ruled in Brum ey’ s favor
on this issue by holding the required bond to be posted by
const abl es need not be in cash.

Brum ey all eges that on January 6, 1999, Nel son County
Judge- Executive Dean Watts “refused to swear in the Appellant”
and “entered into a parol contract at this tinme to pay $1, 000. 00
per di em damages if the cash bonding regul ati on was rul ed
illegal.” The appellees deny this allegation, characterizing
the claimas “outrageous.”

Accepting for the purposes of this appeal Brunmley’'s
al l egation that Watts pronmi sed hima paynent of $1,000 per day
in the event the trial court ruled in Brum ey s favor on the
cash bond issue in the 1999 litigation, nevertheless, “[n]ot
every agreenent or understanding rises to the level of a legally

enforceable contract.” Kovacs v. Freeman, Ky., 957 S.W2d 251,

254 (1997). Under Kentucky |law, an enforceable contract nust

contain definite and certain terns setting forth prom ses of

12



performance to be rendered by each party. 1d. (citing Fisher v.

Long, 294 Ky. 751, 172 S.W2d 545 (1943)). Mituality of
obligations is an essential elenment of a contract, and if one

party is not bound, neither is bound. 1Id. (citing Mrgan v.

Morgan, 309 Ky. 581, 218 S.W2d 410 (1949)).

The all eged contract for paynent identified by Brum ey
| acks nmutuality of obligation. In return for the prom sed
paynent, Brum ey identifies no nutual prom se or other
consideration accruing to the benefit of Nelson County. It
follows that the alleged contract fails for |ack of
consi derati on.

The second issue Bruml ey contends that the circuit
court failed to rule on is whether the county judge-executive
i nproperly cancelled his bond. Based upon the disposition of
the 1999 case, in order to assunme his constable seat, Brumnley
was required to post a $25,000 bond. It is uncontested that
Brum ey failed to post the requisite bond. As the $10, 000 bond
posted by Brum ey was insufficient to entitle himto assune his
constabl e seat, he was not prejudiced by the cancellation of his
bond. Brum ey was not entitled to assunme his constabl e seat
regardl ess of whether the bond was cancell ed.

For the foregoing reasons, the judgnent of the Nel son

Circuit Court is affirned.
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