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BEFORE: GUI DUGLI AND KNOPF, JUDGES; AND EMBERTON, SENI OR JUDGE.‘!
GQUI DUG.I, JUDGE: Cynthia Dawn Johns, now Fyffe, (hereinafter
“Cindy”) has appealed fromthe decision of the Fayette Circuit
Court, Famly Branch, to award sol e custody of her two m nor
children to their father, Jeffrey Allen Johns (hereinafter
“Jeff”). We affirm

Jeff and Cindy were married in Fayette County,

Kent ucky, on Novenber 1, 1997. Two children were born of the

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



marriage: Lauren Maisie Johns on June 4, 1998, and Enmily Janice
Johns on August 14, 2000. Jeff and G ndy separated on Cctober
26, 2000, shortly after Emly's premature birth, and Jeff filed
a Petition for Dissolution of Marriage on October 30, 2000. The
matter was originally assigned to Fayette Crcuit Judge Rebecca
Overstreet, and was heavily litigated over the next three years.
By orders entered Decenber 7 and 15, 2000, C ndy was given
tenporary sole care and custodial control over Lauren and Emly.
Jeff was ordered to pay child support in the amount of $892 per
nonth and tenporary mai ntenance in the anount of $1650 per

nonth. Both were subject to random drug and al cohol screenings,
and snoking was prohibited in the presence of the children.

C ndy al so received excl usive occupancy of the marital

residence. Jeff was allowed tine-sharing with the children,
with the condition that it take place in the presence of his
parents. By order entered January 25, 2001, Jeff and G ndy were
referred to parenting coordination. Status reports regarding

t he parenting coordi nati on showed sl ow but steady progress in
cooperati ve co-parenting.

On July 11, 2001, the trial court granted Jeff’s
notion for a custodial evaluation by D ana Hartley, PhD
(hereinafter “Dr. Hartley”). On August 16, 2001, the trial
court entered an order granting G ndy’'s notion to discontinue

parent coordinating during the custodial evaluation and to al so
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tenporarily termnate all visitation between Jeff and the
children. The term nation of visitation was based upon the
affidavit of Lauren s therapist, Carl Mses, that she was
showi ng enotional distress in connection with her visits with
Jeff. Visitation was later reinstated by Agreed Order entered
Decenber 13, 2001. 1In 2002, the trial court also ordered Jeff
and G ndy to once again participate in parent coordinating and
ordered Lauren to be seen by a counsel or other than Carl Moses
and to be enrolled in preschool five days per week. The ruling
regardi ng Lauren was apparently based upon Dr. Hartley's
recomendati on, who had al so recommended joint custody. By
Decenber of 2002, the parties had agreed to nediate a holiday
ti me-sharing schedule with Dr. Hartl ey.

In early 2003, the case was transferred to Judge Jo
Ann Wse of the Famly Court Division. A trial on the contested
i ssues, including custody, was then held on July 15 and 16,
2003, at which tine the trial court heard testinony from both
Jeff and C ndy, Cndy’ s nother, Lauren’s preschool teacher, as
wel | as several nedical and nental health professionals.
Following the trial, Jeff requested that the trial court nmake an
award of joint custody based upon the recommendati ons of Dr.

Hartl ey and Carl Moses and upon Cindy's failure to facilitate



Jeff’s involvement with the children’s upbringing.? On the other
hand, C ndy requested that she be awarded sol e custody due to
their lack of willingness to cooperate and because it would be
detrinmental to renove the children fromthe person who had been
their primary caregiver
On July 17, 2003, the trial court entered a Decree of
Di ssol ution dissolving the marriage and granting Jeff sole
custody of Lauren and Em|ly. The trial court incorporated its
witten and oral Findings of Fact and Concl usions of Law into
the decree, and indicated that the supporting findings and
conclusions entered orally would be reduced to witing and
entered by a supplenental decree. On August 15, 2003, the tria
court entered the Final Supplenental Decree of Dissolution,
whi ch included the follow ng findings of fact and concl usi ons of
| aw pertaining to custody:
8. This Court agrees with statenments made

by the wife that joint custody will not

work in this case due to the |ack of

comuni cati on between the parties.

While there is usually sone base |ine

comruni cati on between divorcing parties,

there is none in this case and there is

very little prospect for conmunication

to inprove. Since this court has no

choice but to award either joint or sole

custody, it finds that it is [in] the

children’ s best interests that the

husband shall be the sol e custodi an of
the parties’ mnor children, Lauren, age

2 W note that although he indicated that he wanted the trial court to award
joint custody, during his cross-examnation Jeff testified that he wanted
sol e custody based upon what had happened in the past.
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5 and Em |y, age 2. This Court nakes
this ruling for five (5) reasons:

a.

The children have been in the care
of their nother under the tenporary
sol e custody Order entered in
Decenber 2000. The nother’s
testinony and the testinony of
other witnesses is that the

chil dren have deteriorated since
that order [was] entered. The
chil dren have been under their
nother’s watch during this tine
wth very little invol venent

all owed for the father. He,

t herefore, cannot be bl aned for
this deterioration.

It is clearly apparent that the
not her has bl ane and anger at the
father. This court was so
concerned at the extent of her
blame that it researched the
dependency/ negl ect/ abuse statute
under KRS 600 to determne if the
bl anme and anger warranted a report
of dependency/ negl ect/abuse to the
Depart nment for Social Services.

The nother’s testinony showed that
she was very cl osed- m nded
regarding the children's
relationship with their father and
that she had an agenda regardi ng
the children and their father.

When she first visited Carl Mses,
LSCW on Cct ober 30, 2000, the day
the Petition was filed and four
days after the separation she told
hi m she wanted sole custody with
restricted or supervised visits
between the girls and their father.
This is an agenda. She was cl osed-
m nded then and has renmai ned

cl osed- m nded regardi ng the
father’ s devel opnent of any
relationship with his daughters.
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She denonstrated this attitude when
she smled while saying that she
didn’t think it was so inportant
when the father and girls did not
get their Christmas visitation in
2001. She denonstrated this
attitude when she did not put the
father’s nane on Lauren’s day care
registration information. Finally,
she denonstrated this attitude when
she refused to acknow edge t hat
Lauren’s probl ens could have no

ot her source (such as trauma in the
famly prior to the separation or
the hostility between the parents)
than the father and his famly.

The nmental heal th professionals who
testified suggested that the
hostility between the parents could
be the cause of Lauren’s probl ens.
The not her put Lauren, then three,
in therapy and that may not have
been appropriate. Carl Mses and
Jo Lillard testified that Lauren
had “pl ateaued out” in therapy with
each of them The nother testified
that when there is no

comuni cation, there are no healthy
children. This Court believes that
statenment to be correct and at

| east one of the children, Lauren,
is not healthy. The nother did not
| ook for the true causation for
Lauren’s problens other than to

bl ame the father.

The younger daughter, Emly (who
was an infant at the time of the
separation) has no difficulties
with her father or the visitations.

Finally, in her testinony the

not her coul d present no positive
ideas as to howto fix Lauren's
problenms. She felt that granting
the father sole custody was

| udi crous and this court had the



10.

11.

12.

13.

feeling that her only sol ution
woul d be the term nation of the
father’s rights. Again, the nother
bl aned the father, but could prove
no causati on.

The husband shall be solely responsible
for maki ng decisions regarding the
girls’ nmedical, enotional, educationa
and religious needs. However, Emly
shall be enrolled in a 3 day a week
preschool program

While this Court would Iike to order a
traditional tinme-sharing schedule for
the nother (i.e. every other weekend and
on weekday evenings) in order for the
nother to see what it was like for the
father, it recognizes the bond between
the girls and their nother. As Dr.
Schilling testified, it doesn't take a
psychol ogi st to see that there is a
probl em here. This is a conmobn sense
case. Since the children have spent so
much time with their nother, it is hard
for themto go el sewhere — especially
when there is unequal involvenent wth
the parents. Therefore, this Court is
willing to try equal involvenent and
time-sharing wwth the girls spending

al ternating weeks with each parent.[?]

A CGuardian Ad Litem shall be appointed
for the girls. The Court shall issue an
Order nami ng the Guardi an and outlining
t he Guardian’s duties and
responsibilities. The parties shall be
equal |y responsi ble for the paynment of
the Guardian’s fees.

Due to the discrepancy in incones at the
present time and the equal tine-share
schedul e, the husband shall pay to the

3 W shal

onmt the trial

shari ng schedul es.

court’s detailed tinme-sharing and holiday tine-



14.

15.

16.

17.

18.

wi fe child support in the anmount of
$600. 00 per nonth begi nning July 21,
2003. He shall also maintain health
i nsurance on the girls and be
responsi bl e for 100% of their
extraordi nary unrei nbursed nedi ca
expenses unl ess said paynent woul d
becone unreasonable. Each party shal
be responsi ble for paying the work-
rel ated day care expenses for the
children during the week they have the
chi | dren.

The parties shall have equal access to
the girls’ nmedical and educationa
records.

Nei t her party shall snoke around the
girls or allowthe girls to be exposed
to snoke. Neither party shall drink

al cohol i c beverages before or when they
are wwth the girls and the girls shal
not be exposed to firearns.

Each parent shall notify the other of
phone nunbers and addresses and shal
provi de the other of energency contact

i nformati on when taking overni ght out of
town visits with the girls. Each party
shall imedi ately notify the other of
any medi cal energenci es.

Nei t her party shall make or all ow any

ot her person to nake any negative or
derogatory comments about either parent
or famly nmenber. Each party shall do
what ever possible to foster a | oving and
positive relationship wth the other

par ent .

Nei t her party shall videotape or
phot o[ graph] the girls for the purpose
of litigation unless the party feels
that is absolutely necessary.



Cindy filed a notion to Alter, Anend or Vacate
pursuant to CR 59.05 regarding the award of sole custody to Jeff
and requested additional findings and a newtrial. The trial
court denied G ndy's notion on August 15, 2003, and this appea
fol | oned.

In her brief, Cndy argues that the trial court erred
by not affording joint custody equal consideration in
determ ning custody, by failing to consider the best interests
of the children pursuant to KRS 403.270(2), and by using its
determ nation that she woul d be incapable of future cooperation
in making the custody award. Furthernore, G ndy asserts that
the trial court erred in relying upon testinony of the custodial
eval uat or when the provisions of KRS 403. 300 had not been net.
On the other hand, Jeff asserts that the trial court did not
commt any error and that the award of sole custody should be
af firmed.

Qur standard of reviewis set forth in CR 52.01:

In all actions tried upon the facts w thout

a jury or wwth an advisory jury, the court

shall find the facts specifically and state

separately its concl usions of |aw thereon

and render an appropriate judgnent.

Fi ndi ngs of fact shall not be set aside

unl ess clearly erroneous, and due regard

shall be given to the opportunity of the

trial court to judge the credibility of the
W t nesses.



In More v. Asente, Ky., 110 S.W3d 336 (2003), the Suprene

Court of Kentucky addressed this standard, and held that a
reviewi ng court may set aside findings of fact,

only if those findings are clearly
erroneous. And, the dispositive question
that we nust answer, therefore, is whether
the trial court’s findings of fact are
clearly erroneous, i.e., whether or not

t hose findings are supported by substantia
evi dence. “[S]ubstantial evidence” is
“[e]vidence that a reasonable m nd woul d
accept as adequate to support a concl usion”
and evi dence that, when “taken alone or in
the light of all the evidence, . . . has
sufficient probative value to induce
conviction in the m nds of reasonable nen.”
Regardl ess of conflicting evidence, the

wei ght of the evidence, or the fact that the
review ng court would have reached a
contrary finding, “due regard shall be given
to the opportunity of the trial court to
judge the credibility of the w tnesses”
because judging the credibility of w tnesses
and wei ghing evidence are tasks within the
excl usive province of the trial court.

Thus, “[nlere doubt as to the correctness of
[a] finding [will] not justify [its]
reversal ,” and appellate courts should not
disturb trial court findings that are
supported by substantial evidence.
(Citations omtted.)

Id. at 354. Wth this standard in mnd, we shall review the
trial court’s decision in this matter.

We shall first address G ndy’ s |ast argunent regarding
the testinony of the custodial evaluator. Cindy argues that
because Dr. Hartley never issued a report, the trial court was

precluded fromrelying upon her reconmmendations regarding
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custody and tine-sharing. Dr. Hartley had left her role as an
eval uat or when she agreed, at the request of the parties, to
nmedi ate the 2002 holiday tine-sharing, and could not then return
to her role as an evaluator. Jeff argues that the trial court
did not err in relying upon Dr. Hartley' s reconmmendations, which
it not appear to even follow

KRS 403. 300 addresses the appoi ntnment and use of a
custodi al evaluator in custody proceedings:

(1) In contested custody proceedi ngs, and
in other custody proceedings if a
parent or the child s custodian so
requests, the court nay order an
i nvestigation and report concerning
custodi al arrangenents for the child.
The investigation and report may be
made by the friend of the court or such
ot her agency as the court may sel ect.

(2) In preparing his report concerning a
child, the investigator may consult any
person who may have information about
the child and his potential custodial
arrangenents. Upon order of the court,
the investigator may refer the child to
pr of essi onal personnel for diagnosis.
The investigator may consult with and
obtain information from nedi cal
psychiatric, or other expert persons
who have served the child in the past
wi t hout obtaining the consent of the
parent of the child s custodian; but
the child s consent nust be obtained if
he has reached the age of 16, unless
the court finds that he | acks nental
capacity to consent. If the
requi renents of subsection (3) are
fulfilled, the investigator’s report
may be received in evidence at the
heari ng.
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(3) The clerk shall mail the investigator’s
report to counsel and to any party not
represented by counsel at |east 10 days
prior to the hearing. The investigator
shall make available to counsel and to
any party not represented by counse
the investigator’'s file of underlying
date, and reports, conplete texts of
di agnostic reports nmade to the
i nvestigator pursuant to the provisions
of subsection (2), and the nanes and
addresses of all persons whomthe
i nvestigator has consulted. Any party
to the proceeding may call the
i nvestigator and any person whom he has
consul ted for cross-exam nation. A
party may not waive his right of cross-
exam nation prior to the hearing.

In Lewis v. Lewis, Ky., 534 S.W2d 800 (1976), the Suprene Court

of Kentucky addressed this statute. There, the trial court
ordered the Departnent of Human Resources to issue a report
regarding the fitness of the father’'s and the nother’s honmes for
the child in question. The trial court received reports from
soci al workers, but the clerk did not forward copies of the
reports to counsel for either party. Eight days later, the
trial court awarded custody w thout having hel d another hearing
after receiving the reports. In reversing the judgnent awarding
per mmnent custody, the Suprenme Court noted:

Thomas cannot be expected to exercise his

right to cross-examne in the absence of

know edge of the identity of the

investigators or of the contents of the

reports. Furthernore, he did not waive his

right to cross-exam ne, since the right may
not be waived prior to a hearing, and no
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heari ng was hel d subsequent to the filing of
the reports. Cearly, the nmandate of KRS
403. 300(3) has not been foll owed.

Id. at 802. Later in Bond v. Bond, Ky.App., 887 S.W2d 558

(1994), the Kentucky Court of Appeals relied upon the Lew s
decision in holding that the |lower court erred when it permtted
a court-appointed social worker to testify w thout having first
submtted a witten report to the court and to counsel.

In the present natter, the parties and the trial court
di scussed Dr. Hartley's role just prior to the trial as well as
at the March 10, 2003, case nanagenent conference. There was no
di spute that Dr. Hartley never issued a report, which would have
caused Jeff and Cindy to spend an additional $2000 in addition
to the noney they had al ready expended for the eval uation
itself. Furthernore, the parties were in agreenent that Dr.
Hartl ey would be permtted to testify as a witness as to what
she had done in the case. At the trial, Dr. Hartley testified
regarding the roles she played in the case, as well as to the
results of psychol ogical tests she adm nistered on both Jeff and
C ndy and of her visitation observations. As a result of her
observations, Dr. Hartley recomrended that the trial court order
joint custody with equal rights to both parents.

We agree with Jeff that there has been no violation of

KRS 403.300. The undisputed fact that Dr. Hartley did not issue
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a final report® regarding her custodial evaluation is not fatal

in this case, as it was in the Lewis and the Bond cases. Dr .

Hartley did not testify as an evaluator, but sinply as an expert
witness. Both parties were aware of Dr. Hartley’s
recomendations prior to trial, and C ndy had a sufficient
opportunity to cross-exam ne her on her nethods and
recomendations. Furthernore, the trial court did not,
routinely or otherwi se, adopt Dr. Hartley' s recommendations. In
fact, the trial court did not order joint custody as per her
recomendation. Instead, the trial court ordered sol e custody
with equal time-sharing. Therefore, we cannot hold that there
was a violation of KRS 403.300 in allowing Dr. Hartley to
testify at the trial in the matter or that C ndy was harned in
any way by the inclusion of Dr. Hartley' s testinony.

We shall next address G ndy' s argunent that the trial
court erred in allowi ng Jeff sole custody of Lauren and Emly.
Cndy raised three issues as to this argunent, nanely that the
trial court failed to consider joint and sol e custody equally,
did not consider the best interests of the children, and
i mproperly used its determ nation regarding future cooperation
in disallow ng her custody.

Cindy first argues that the trial court erred in

failing to give sole and joint custody equal consideration. W

4 There is sone indication in the record that Dr. Hartley had at one point
faxed a brief report to the trial court.
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di sagree. KRS 403.270(5) provides that a “court nay grant joint
custody to the child s parents, or to the child s parents and a
de facto custodian, if it is in the best interests of the

child.” In Fenwick v. Fenw ck, Ky., 114 S.W3d 767 (2003), the

Suprene Court of Kentucky reiterated its previous hol ding that,
“*joint custody nust be accorded the sanme dignity as sole
custody and trial courts nust determ ne which formwould serve
the best interest of the child.”” 1d. at 775, quoting Squires
v. Squires, Ky., 854 S.W2d 765, 770 (1993). 1In its

suppl emental decree entered in the present case, the trial court

stated that it “agrees with statenents nade by the wife that

joint custody will not work in this case due to the total |ack
of conmuni cati on between the parties.” (Enphasis added.) After
noting that the decision was a “tough” one to nmake, the tria
court then decided to award sole custody. It is clear to this
Court that the trial court considered both sole and joint
custody, and relied at least in part upon G ndy s testinony that
joint custody was not possible in this case. Cindy cannot now
argue that the decision to order sole custody was in error, when
she herself argued before the trial court that joint custody
woul d not work. We find no error in the trial court’s decision
to order sole custody in this matter.

C ndy next argues that the trial court failed to

consider the factors set forth in KRS 403.270(2) in determning
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cust ody,

but rather only considered their lack of ability to

comuni cate and cooperate. W disagree.

the factors a tri al

cust ody:

In KRS 403.270(2), the Legislature specifically listed

court nust consider when determ ning

The court shall determ ne custody in
accordance with the best interests of the
child and equal consideration shall be given
to each parent and to any de facto

cust odi an.

The court shall consider al

rel evant factors including:

(a)

(b)

(c)

(d)

(e)

()

(9)

The wi shes of the child s parent
or parents, and any de facto
custodi an, as to his custody;

The wi shes of the child as to his
cust odi an;

The interaction and
interrelationship of the child
with his parent or parents, his

si blings, and any ot her person who
may significantly affect the
child s best interests;

The child s adjustnment to his
home, school, and comunity;

The nmental and physical health of
all individuals invol ved,

Informati on, records, and evi dence
of donestic violence as defined in
KRS 403. 720;

The extent to which the child has
been cared for, nurtured, and
supported by any de facto

cust odi an;
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(h) The intent of the parent or
parents in placing the child with
a de facto custodi an; and

(i) The circunstances under which the
child was placed or allowed to
remain in the custody of a de
facto custodi an, including whether
t he parent now seeki ng custody was
previously prevented from doing so
as a result of donestic violence
as defined in KRS 403. 720 and
whet her the child was placed with
a de facto custodian to allow the
parent now seeking custody to seek
enpl oynent, work, or attend
school .

In Fenw ck, the Supreme Court of Kentucky stated that,
“[i]n addition to these statutory considerations, this Court has
noted that the likelihood of future cooperation between the
parents regardi ng decisions pertinent to raising the child is a
rel evant factor in determ ning whether to award joint custody.”
Fenwi ck, 114 S.W3d at 775-76. The Supreme Court had previously
defined “cooperation” in Squires as a “willingness to rationally
participate in decisions affecting the upbringing of the child.”
Squires, 854 S.W2d at 769.

We nmust agree with Jeff that the trial court
considered all of the relevant factors in this case, including
the statutory factors and the ability of the parents to
cooperate. W note that the trial court included a detail ed

summary supporting her ruling in the supplenental decree. In

his brief, Jeff provides an excellent analysis of the statutory
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factors relevant as they apply to this case.®> First, the trial
court considered the parents’ w shes pursuant to KRS
403.270(2)(a). We agree with Jeff that although each expressed
a desire for joint custody and the ability to raise their
children together, such was not possible. In the end, both
indicated a desire for sole custody of the children, which is
what the trial court ordered. Next, the trial court considered
the interaction and interrelationship between the children and
their parents pursuant to KRS 403.270(2)(c). Wile the nental
health professional testified very favorably regarding C ndy’'s
parenting skills, it is apparent fromthe record that Lauren's
condition deteriorated in the years Ci ndy acted as her sole
custodi an. Furthernore, the children appeared to do well during
their tinme with Jeff. Next, the trial court considered the
children’ s adjustnment to their home, school and comunity
pursuant to KRS 403.270(2)(d). Cbviously, both Lauren and Em |y
are too young to have becone firmy entrenched in school and
community rel ationships. Although Lauren is enrolled in
preschool and Emly in daycare, there is nothing in the record
to indicate that their preschool and daycare woul d change in
[ight of the custody award. Furthernore, the trial court

recogni zed the need to allow both parents equal involvenent in

°> A de facto custodian was not involved in this case, nor was donestic
vi ol ence alleged. Furthernore, the children were too young express their
wi shes regardi ng cust ody.
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the lives of their children by ordering equal tine-sharing on a
week- by-week basis. Lastly, the trial court considered the
ment al and physical health of the parents and the children
pursuant to KRS 403.270(2)(e). As the situation stood, Lauren
was clearly having difficulties, and neither parent was w t hout
faul t.

Finally, G ndy argues that the trial court abused its
di scretion in finding her incapable of further cooperation and
basi ng custody on this finding. Al though we agree with G ndy’s
citation to Squires that goodwi Il is not required to award joi nt
custody, the ability to cooperate is a relevant factor for the

trial court to consider in deciding custody. See Fenw ck v.

Fenw ck, Ky., 114 S.W3d 767 (2003). In this case, there is
substanti al evidence to support the trial court’s finding that
the parties were unable to cooperate. This is evident in the
sheer nunber of notions filed during the course of this
litigation as to snoking and al cohol use, tine-sharing
schedul es, the sale of the marital residence, and the treatnent
by nmental health professionals. Thus, the trial court’s finding
is not clearly erroneous. Furthernore, the trial court did not
abuse its discretion in using this finding to support the award
of sole custody to Jeff. The case lawis clear that the ability
to communi cate and cooperate is a relevant factor to be

consi dered i n custody awards.
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For the foregoing reasons, the decision of the Fayette
Crcuit Court, Famly Branch, awarding sole custody of the m nor

children to Jeff is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF AND ORAL ARGUMENT FOR
APPELLEE
M chael Davi dson
Suzanne Baungar dner Patricia H Rabits
Lexi ngt on, KY Lexi ngton, KY

ORAL ARGUMENT FOR APPELLANT:

Susanne Baungar dner
Lexi ngt on, KY
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