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McANULTY, JUDGE: Freida Joan Loving appeal s a judgnent of the
Whitley Crcuit Court entered on March 24, 2003, setting aside a
previ ous judgnent of the court that was based on a jury verdict.
Lovi ng had sued her nei ghbors C yde and Joyce Cox and | ogger
Janmes Jarboe for cutting and renoving tinber froma di sputed

pi ece of | and between the Loving and Cox properties. A jury
found that the disputed portion of land was within the

boundari es of Loving's property and awarded her $5, 600 in



damages. The Coxes thereafter filed notions pursuant to CR 52
and CR 59, arguing that the court should set aside the judgnent
and enter its own findings of fact and concl usions of |aw, on
t he grounds that the main issue presented in the case was one of
equity and that the role of the jury was therefore purely
advisory. The trial court entered a new judgnent, dism ssing
all of Loving s clains against the Coxes and Jarboe and awardi ng
the appellees their costs. The nain issue on appeal is whether
the trial court erred in setting aside the earlier judgnent that
reflected the verdict of the jury.

Lovi ng and the Coxes own adjoining properties in
Whitl ey County. The conflict between the nei ghbors began in My
2000, when the Coxes hired Jarboe to cut and renpve sone tinber
froma disputed tract of land situated on the boundary of the
two properties. On May 30, 2000, Loving filed a conpl ai nt
agai nst the Coxes for renoving the tinber, alleging slander of
title, trespass, and conversion. She requested that her title
to the real estate in question be quieted, that she be granted
conpensatory and punitive damages and costs includi ng her
attorneys’ fees and surveyor’s fees, and that a restraining
order be entered to prevent any further incursions on the
property. In their answer and counterclaim the Coxes
mai nt ai ned that they owned the disputed property either by deed

or by adverse possession. They sought declaratory relief that
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t hey be adjudged the owners of the property. On July 10, 2000,
Loving filed a response to the counterclaimin which she denied
the Coxes’ clains and requested a jury trial. She also nade a
notion to add Jarboe as a party defendant. Jarboe objected to
bei ng nmade a party, claimng that both the Coxes and Lovi ng had
agreed to accept 25 percent of the gross proceeds fromthe sale
of the tinber. He further stated that he had received a total
of $2,790.55 fromthe sale of the tinber. He asked the court to
be allowed to place 25 percent of this anount ($697.64) in
escrow pending the outcone of the trial.

Lovi ng responded that she had never hired Jarboe to
harvest the tinber, nor had she agreed to a 25 percent royalty.
She was granted | eave to add Jarboe as a party defendant by an
order entered on Cctober 2, 2000. She filed an anended conpl ai nt
whi ch added a cl ai m agai nst Jarboe for trespass, conversion and
damages. She again requested that her title to the disputed
tract be quieted and for judgnent against the defendants jointly
and severally for conpensatory and punitive damages and for
costs including attorneys’ and surveyor’s fees. On Cctober 10,
2000, Jarboe filed an answer, counterclai mand cross-claim
renewi ng his request that he be allowed to pay the sum of
$697.64 to the clerk of the court and be disnissed fromthe
case. He also requested a trial by jury of all issues so

triable. The court entered an order pernmitting Jarboe to place
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the noney in escrow, but refusing to dismss himas a party.
Loving thereafter filed an answer to the counterclai magain
asking for a trial by jury and dism ssal of the counterclaim
The Coxes on Cctober 25, 2000, filed an answer to the first
amended counterclai mand an answer to Jarboe’s cross-claim On
Novenber 9, 2000 the court entered an order giving the parties
six nmonths to prepare for trial

On Cctober 1, 2001, the Court entered an order setting
a trial date of Decenber 13, 2001. The parties were ordered to
submt jury instructions five days prior to trial. On Cctober
5, 2001, the court entered an anended order stating that there
was not to be a jury trial and setting a date for a bench tria
instead. Loving filed notions stating that she did not want a
bench trial and demanding a jury trial. On April 25, 2002, the
Coxes and Jarboe noved to bifurcate the action so that the
property |ine dispute could be resolved before any danages were
determned. On May 17, 2002, the court denied the notion to
bifurcate. It also denied a notion to consolidate this action
wi th another |awsuit involving the Coxes and their other
nei ghbors.

On June 3, 2002, an order was entered setting the case
for trial on Cctober 15, 2002. Although there is no order in

the record relating to Loving’s notion for a jury trial, it



appears to have been granted because the parties were ordered to
exchange jury instructions prior to trial.

A jury trial was held on October 15, 2002. The
parties agreed that the disputed boundary |ine was described in
the foll owi ng passage in the Coxes’ deed, but disagreed as to
the [ ocation of the drain nentioned in that description:

Begi nning on a white oak by the County Road

by a branch thence a southern direction to

the river: thence east with the river to the

mouth of a drain thence a northern course to

an ash: thence a northeast course with the

bluff to a sweet gum thence northward with

aline fence to a stone at the road: thence

with the road to the begi nning. (Enphasis

added)

The | ocation of the boundary depended on where the drain was
| ocat ed because it marked the begi nning of the easternnost edge
of the Coxes’ property.

The Coxes’ surveyor, Edvard Grande, identified the
| ocation of the drain in such a way as to include the disputed
land within the Coxes’ property; Loving's surveyor testified
that the drain was located in a nore westerly |l ocation and that
therefore the disputed property fornmed part of Loving' s tract.
The court thereafter instructed the jury to find the disputed
fact issue as to the |ocation of the boundary |ine between the
Loving and Cox properties. 1In the event that the jury found in

favor of Loving’ s survey, the jury was then instructed to

det ermi ne danmages including the value of the tinber taken and
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the damage to the property. The record indicates that no
objection was nmade to the jury instructions by any party. The
court directed a verdict in favor of Janmes Jarboe.

The jury found unaninously in favor of Loving on the
i ssue of the property line dispute and awarded her damages in
t he sum of $5, 600 agai nst Cyde Cox. A judgnment was entered on
Oct ober 22, 2002, consistent with the jury verdict. Loving
thereafter noved for triple danages and for an award of
surveyor’s and attorney’s fees pursuant to KRS 364. 130.

The Coxes responded with a CR 52 notion to set aside
the verdict of the jury on the grounds that the fundanent al
issue at trial was one of equity and that therefore the role of
the jury was advisory unless the parties expressly agreed
ot herwi se. The Coxes argued that the determ nation as to
whet her the drain described in the deed was the one identified
by the Coxes’ surveyor or by Loving' s surveyor involved
construi ng an anbi guous deed and that this was exclusively the
role of the court, not the jury. The notion stated in rel evant
part as foll ows:

Construing the | anguage used in a deed so as

to quiet title in a disputed area are [sic]

I ssues arising out of equity for which the

right to trial by jury does not attache

[sic]. Tarter v. Medley, [Ky.,] 356 S.W2d

255 (1962). A jury verdict rendered on an

issue arising in equity is advisory only and

the Court is not bound by it. Transylvania
University v. MDonald s Ex'r, [Ky. App.,]




126 S.W2d 1117 (1939). In the absence of

expressed consent a jury sitting to hear an

equi tabl e issue is advisory regardl ess of

how t he court may characterize it. Enmerson

v. Enerson, [Ky. App.,] 709 S.W2d 853

(1986). Thus, in the present case, the

Court may either accept the jury’ s verdict

or substitute its own.

The Coxes argued that the Court should make its own
findings of fact and conclusions of |aw pursuant to CR 52. 1In
the alternative, they argued for a reduction in the anount of
damages to the sum of $2,700 plus $500.

On Novenmber 1, 2002, the Coxes filed a CR 59 notion to
vacate the judgnent for the reasons set out in their CR 52
notion. The Coxes argued that since Loving had not specifically
pl eaded a cause of action under KRS 354. 130, she was not
entitled to treble damages. 1In addition or alternatively, they
argued that since they were innocent trespassers, her damages
should be limted to $675, the royalty value of the tinber. The
noti ons were heard on Novenber 4, 2002 and apparently were
orally granted because Loving filed a notion to alter, anend or
vacate the order of Novenber 4. The record does not contain an
account of the Novenber 4 hearing.

On March 24, 2003, the court entered Findings of Fact,
Concl usi ons of Law and Judgnent. The judgnent does not specify

the grounds on which the initial judgnment was being set aside

but states in part as foll ows:



This matter canme on for trial before a jury
on Cctober 15, 2002 and the issues were not
fairly and adequately presented to the jury
for decision and, therefore, the Court
having heard the testinony of the parties
and their witnesses and havi ng exam ned the
record and being otherw se sufficiently
advi sed, sets aside the previous Judgnent
entered herein and nakes the follow ng

Fi ndi ngs of Fact, Conclusions of Law, and
Judgnent. (Enphasi s added.)

The court found the testinony of the Coxes’ surveyor as to the
| ocation of the drain to be nore convincing and consistent with
the other terns of the description in the deed, and therefore
based its opinion primarily on his testinony. It explained as
foll ows:

The drain identified by Loving’ s surveyor as
the correct drain appears to be a place
where wat er cones down the hill and goes
into a sinkhole and is not a drain into the
river. The drain identified by the Cox’'s
[sic] as the correct drain is |large and
enpties directly into the river.

The contour lines on the exhibits verify the
bluff and drain. |If you follow the drain as
the deed states to the bluff, thence in a
northern course to the sweet gum and fence,

t he survey provided by Cox would identify
the correct boundary line. If you use what
Lovi ng describes as a drain and follow the
lines described in the deed al ong the top of
the bluff, the line would run in a

sout heasterly direction rather than a
northern course described in the deed.

Loving rai ses four argunments on appeal.
The first, and primary argunent, is that the circuit

court erred in setting aside the earlier judgnent based on the
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jury verdict and making its own findings of fact and concl usi ons
of law. Qur review of this issue is hindered by the fact that
t he second judgnent does not specify the grounds for setting
aside the first judgnent, apart fromthe coment that the issues
were not “fairly or adequately presented to the jury” for
decision. W assune, in |light of the notions made by the Coxes
that the court agreed with the Coxes that this was primarily an
equi table action and that therefore the role of the jury was
purely advisory.

CR 39.03 states as foll ows:

In all actions not triable of right by a

jury the court upon notion or of its own

initiative may try an issue with an advi sory

jury; or the court, with the consent of al

parties noted of record, may order a tria

with a jury whose verdict has the sane

effect as if trial by jury had been a matter

of right.

In Enerson v. Enerson, Ky. App., 709 S.W2d 835, 855

(1986), the Court held that when the issue to be tried is
equi tabl e, express consent nust be obtained before the parties
are bound by the jury verdict. No such consent was obtained in
this case

Loving argues that the circuit court erred if it based
its decision to disregard the jury verdict on the
characterization of this action as one to quiet title. Loving

mai ntains that this was essentially a boundary |ine dispute;



there was no dispute in this case as to title, chain of title or
any “legal” issue.

The Coxes have correctly pointed out that this was
characterized as a quiet title action in the pleadings, even
t hough nost of the trial was devoted to a factual determ nation
of where the drain described in the deed is |ocated. They cite
the rule that in order to determ ne whether an issue is one
which was traditionally regarded as legal or equitable it is
necessary to |l ook at the pleadings and not the proof.

Brandenburg v. Burns, Ky., 451 S.W2d 413 (1969). The Coxes

further argue that this action primarily involved quieting title
to the disputed portion of Iand.

We note that in sonme jurisdictions, disagreenents over
boundary |ines may not, strictly speaking, be determined in

quiet title actions. See e.g. Rush Creek Land and Live Stock

Co. v. Chain, 586 N.W2d 284, 289 (1998) (“Boundary di sputes

cannot be determned in a quiet title action. . . . [although]
when the parties pursue a boundary dispute as a quiet title
action w thout objection, the node of procedure is no longer in
guestion.”) “[A] dispute in which each owner admits the title
of the other but disagrees as to the physical |ocation of the
boundary is a boundary dispute, not a title controversy, and it
cannot be determined in a quiet title action.” 74 C J.S.

Quieting Title § 3.
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In this case, there was no dispute as to the | anguage
of the deed or the construction of the deed or to ownership of
the two adjoining tracts by the Lovings and Coxes. The only
issue, and it was a purely factual one, was the | ocation of the
drain. Furthernore, every other claimin Loving s conplaint was
clearly a legal claimto which a right to a jury trial attached.
Al t hough at one point the court did set the case for a bench
trial, on the parties’ notion he thereafter set it for a jury
trial. We think it is incunbent in such a case, and not
contrary to the reasoning in Enerson, (where it was noted that
the issue was equitable by virtue of the court’s order and

j udgnment, see Enerson, 709 S.W2d at 855) for the court to nake

it clear, preferably at the outset of the trial, whether it
views an action as being purely equitable and whether the jury
is thus to be accorded an advisory role.

Moreover, if we review the court’s action under the
standard for a judgnent notw thstanding the verdict, we find
that there was sufficient evidence to support the jury's
verdi ct.

In ruling on either a notion for a directed

verdict or a notion for judgnent

notw t hstanding the verdict, a trial court

is under a duty to consider the evidence in

t he strongest possible light in favor of the

party opposing the notion. Furthernore, it

is required to give the opposing party the

advant age of every fair and reasonabl e
i nference which can be drawn fromthe
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evidence. And, it is precluded fromentering
either a directed verdict or judgnment n.o.Vv.
unl ess there is a conpl ete absence of proof
on a material issue in the action, or if no
di sputed issue of fact exists upon which
reasonabl e nen coul d differ

Tayl or v. Kennedy, Ky. App., 700 S.W2d 415, 416 (1985).

We have reviewed the trial testinony of the surveyors
and find that there was sonme evidence to support the verdict of
the jury and that reasonable mnds could differ as to the
| ocation of the drain hole described in the deed. The Coxes
argue that there was insufficient evidence to support the jury
verdict, stating that in placing the drain where he did the
Lovi ng’ s surveyor was usurping the role of the court in
interpreting the deed. Under this reasoning, however, the
Coxes’ own surveyor commtted the sane error when he simlarly
“interpreted” the deed and identified the drain as being farther
east along the river. Therefore, the circuit court erred if its
action is reviewed under the standard for the grant of a
j udgnent notwi t hstandi ng the verdict.

Loving’s next argunent is that the trial court erred
in granting a directed verdict for the | ogger, Janes Jarboe.
Jarboe testified that at the tine he was hired by Cyde Cox to
cut the tinber he was advised that there was a property dispute
wth the Lovings. Jarboe thereafter consulted with Loving and

she told himthat he could cut tinber on the other side of a
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roadway in the disputed area. Jarboe testified that he had

di scussed with her a possible agreenent to pay her a 25 percent
royalty to cut tinber on her property as well. He testified
that three or four weeks later she asked himfor nore royalty
nmoney, so the deal fell through. He further testified that he
st opped | oggi ng when Loving protested that he was trespassing on
her land. He received $2,755.15 for the tinber and had pl aced
25 percent ($697.64) of that amount in escrow when he | earned of
the litigation. He admtted that he had cut tinber in the

di sputed area. He also testified that it would cost four or
five hundred dollars to clean up the area where the | oggi ng had
t aken pl ace.

The record indicates that the trial court granted a
directed verdict for Jarboe on the grounds that the plaintiff
had provided insufficient proof of damages. The judge stated as
foll ows:

He testified that he cut two truck | oads of

trees, that he took them and sold them and

t hen when he got back he found out that he

didn’t know which side of the line they were

on. But he had the noney, and he was

agreeing to pay it into court to give it to

whoever it belonged to, and that’s it. And

when sonebody — The testinony | heard, when

they said for him don’'t be cutting over

here, he didn’t cut any nore.

[T] he case is for themto show what the
val ue of the trees were that he cut][.]
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Loving argues that the directed verdict was erroneous because
Jarboe admtted that he cut tinber in the disputed area and he
was therefore liable for the stunpage val ue of the tinber under
either KRS 364.130 or the common | aw.

The common | aw differenti ates between innocent and
willful trespassers in setting the anmount of damages for the
renoval of tinber:

The rul e heretofore adopted by this court is
that where tinber is cut and renoved by an

i nnocent trespasser, the neasure of damages
is the reasonabl e market value of the tinber
on the stunp. Allen v. Ferguson, Ky., 253
S.W2d 8 [1952]. If the trespass is wllful,
a different neasure is applied. In that
event, the neasure of damages is the gross
sale price at the point of delivery. Mrris
v. Thomas Forman Co., 206 Ky. 191, 266 S.W
873 [1824].

Qumv. Coyle, Ky. App., 665 S.W2d 929, 931 (1984).

In this case, it appears that Jarboe was an i nnocent trespasser
acting under Cox’s color of title.

In King v. Grecco, Ky. App., 111 S.W3d 877, 885

(2002), the defendant King, |ike Jarboe, “did not deny that he
trespassed on the G ecco’ s |and and renoved tinber therefrom”
This Court held that therefore “[n]Jot only was he not entitled
to a directed verdict, but the Geccos were properly so entitled
as it related to King's liability. Al that remained for the
jury to find was the anount of damages resulting fromKing s

wrongful action.”
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A trial judge cannot enter a directed verdict unless
there is a conpl ete absence of proof on a material issue or
there are no disputed i ssues of fact upon which reasonabl e m nds

could differ. Bierman v. Kl apheke, Ky., 967 S.W2d 16, 18

(1998). In this case, there was sufficient testinony at trial
for the jury to assess damages agai nst Jarboe for the stunpage
val ue of the tinber and for cleaning up the disputed area. The
trial court thus erred in granting hima directed verdict.

Loving’s final argunent is that this case should be
remanded for entry of a judgnent consistent with the verdict of
the jury and for consideration of triple danages and attorneys’
fees pursuant to KRS 364. 130 agai nst Cox and Jar boe.
KRS 364. 130 provides for treble damages when a person is found
liable for entering upon and cutting tinber grow ng upon the
| and of another. It states in pertinent part:

[ Al ny person who cuts or saws down, or

causes to be cut or sawed down wth intent

to convert to his own use tinber grow ng

upon the | and of another wi thout |egal right

or wthout color of title in hinself to the

tinber or to the | and upon which the tinber

was growi ng shall pay to the rightful owner

of the tinber three (3) tinmes the stunpage

val ue of the tinber and shall pay to the

rightful owner of the property three (3)

tinmes the cost of any damages to the

property as well as any legal costs incurred

by the owner of the tinber.
The provisions of KRS 364.130 were not invoked by Loving in any

of her pre-trial pleadings or during the course of the trial.
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The issue of statutory danmages was first nentioned in a notion
made after the first judgnent was entered. The statutory claim
was not raised in a tinely fashion and nmay not therefore be
consi dered on appeal .

W agree with Loving that this case should be remanded
to the Wiitley Grcuit Court for entry of a judgnent consistent
with the verdict of the jury. The Coxes have argued that the
award of $5,600 in damages by the jury in the original verdict
was excessive and not consistent with any testinony given at
trial. They contend that it nust have been the product of
passi on or prejudi ce and cannot be sustai ned.

W hen confronted with the issue of review ng

an award of danages for excessiveness or

i nadequacy, the trial court and appellate

court performdifferent functions.

[T]he trial court is charged wth the

responsi bility of deciding whether the

jury’'s award appears “to have been given

under the influence of passion or prejudice

or in disregard of the evidence or the

instructions of the court.” CR 59.01(d).
Once the issue [excessive or inadequate

damages] is squarely presented to the tria

j udge, who heard and considered the

evi dence, neither we, nor wll the Court of

Appeal s, substitute our judgnent on

excessi veness [or inadequacy] for his unless

clearly erroneous.

Burgess v. Taylor, Ky. App., 44 S.W3d 806, 813 (2001)(citations

om tted).
In this case, the trial judge never reviewed the award

of the jury on these grounds because he overturned the jury
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verdict entirely. W therefore remand the case for a
reinstatenent of the jury verdict and a review by the tria
court of the damage award for excessiveness.
The March 24, 2003 judgnent of the Whitley Circuit
Court is hereby reversed and renmanded for a reinstatenent of the
original judgnent based on the verdict of the jury; a review of
t he amount of the award of damages for excessiveness; and a
determ nation of the portion of danmages owed by appel |l ee Jarboe.
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