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BEFORE: GUI DUGLI, MANULTY, AND M NTON, JUDGES.
McANULTY, JUDGE: Appellant Gary Thurnman, an i nmate at
Nort hpoint Training Center, brings this appeal fromthe deni al
of his petition for declaration of rights in the Marion Crcuit
Court. Appellant alleged belowthat he was illegally penalized
following a prison disciplinary hearing. W affirm because we
believe the Marion Circuit Court correctly interpreted the
governing adm ni strative rul es.

Qur standard of review of prison disciplinary actions

i s whether some evidence supports the decision of the prison



di sci plinary body. Superintendent, Mass. Corr. Inst., Wl pole

v. HII, 472 U S 445, 105 S. . 2768, 86 L. Ed. 2d 356 (1985);

Smith v. O Dea, Ky. App., 939 S.wW2d 353 (1997). The facts of

this case briefly are as foll ows:

Appel  ant was an inmate at the Marion Adj ustnent
Center. Corrections Oficer Stephen Epperson was in charge of
checking inmate nail. He cane across a letter fromappellant to
a person nanmed Travis Wl fe in which appellant nade inquiries
about purchasing drugs. Corrections Oficer Jerry Hayden
i nvestigated the incident on May 8, 2002, and as a result
charged appellant with using mail to obtain noney, goods or
services by fraud. This infraction is a Category V, item 8,
of fense under Corrections Policy and Procedures (CPP). The
wite-up was “sent back for nore appropriate charge” by the
Marion Adjustnment Comm ttee, however, and investigated a second
time on May 11, 2002. The second investigation resulted in a
charge of conspiring with another to commt the offense of
possessi on or pronoting contraband, a Category VI, item4,
i nchoate C of f ense.

Thurman had a hearing on the latter charge before the
Marion Adjustnent Commttee on May 22, 2002. The Comm ttee
reduced the offense to possession of drug paraphernalia, a
Category 1V, item 22 offense. The Committee found appell ant

guilty of the amended of fense and reconmended puni shment of 30
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days | oss of good time credit, suspended for 60 days. Appellant
appeal ed the result to the Warden. Appellee, Warden Caroline
Mudd, ordered the case retried.

An additional investigation was conducted by Oficer
Forrest on or about June 12, 2002, which resulted in the sane
charge as the second investigation, a Category VI, item 4,
inchoate C offense. On June 16, 2002, appellant appeared on the
charge before an Adjustnent Commttee conposed of different
personnel. The Commttee found appellant guilty of a Category
VI, item4, inchoate C offense and penalized him 120 days
forfeiture of good tine credit. Appellant again appealed to
War den Mudd, who concurred with the Adjustnment Comm ttee and
deni ed the appeal.

On July 26, 2002, appellant filed a declaratory
judgnment action in the Marion GCircuit Court alleging that the
adj ust ment decision violated his rights to due process and equal
protection of law. The court conducted a hearing on July 1,
2003. The court entered an order on July 25, 2002, and deni ed
appel l ant the restoration of good tine credits. The court found
that the warden proceeded properly and that there was evidence
to support the conclusion of the admnistrative tribunal. It is
fromthis decision that appellant appeals.

Appel I ant al |l eges that his adjustnment decision was

unaut hori zed because the | anguage of Corrections Policy and
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Procedure (CPP) 15.6, states that an offense or penalty cannot
be raised on a retrial. Appellant specifically refers to
subsection (F) of that rule, at 6 (c):

The warden or his designee shall not during
his adm ni strative or appellate review

(c) order a rehearing on a new charge which
carries a higher penalty.

Si nce appellant received a higher penalty after his appeal, he
al l eges that the Warden did what is expressly forbidden by that
rul e.

However, we agree with the trial court’s construction
of this rule as applied to appellant’s case. The court bel ow
st at ed:

The hi gher punishnent set at the re-trial by

the Adjustnent Committee is not in violation

of CPP 15.6(VI)(F)(6). That provision

prohi bits the warden fromraising the

penalty during adm nistrative or appellate

review. The higher punishnment was the

result of a new trial before the Adjustnent

Comm ttee, not the actions of the warden.

We agree that the CPP provision in question prevents the warden
fromreview ng a case and instituting a higher charge as a
result of the review. But we concur that it establishes no
prohibition on the warden to order a new trial on the sane
charge, as was done in this case. CPP 15.6 (VI)(F)(5)(f) states

that the warden may “remand the charge for a new hearing before

a different Adjustment Conmttee[.]” CPP 15.6(VI)F)(8) also



gives the warden the “authority at any time to order the
disciplinary report to be vacated upon justification and may
allowit to be re-investigated or reheard[.]”

The warden’s order of a retrial in this case in fact
resulted in appellant being retried on the sane charge. Because
we agree that the warden acted properly under the applicable
regul ations, we find no error.

For the foregoing reasons, we affirmthe order of the
Marion Crcuit Court which denied appellant’s petition for

decl aration of rights.
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