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McANULTY, JUDGE: W I liam Tol bert (Tol bert), pro se, has
appeal ed from an opi nion and order entered by the Jefferson
Crcuit Court on July 18, 2003, that denied his notion for
relief pursuant to Ky. R Cv. P. (CR) 60.02 to vacate his
sentence. Tol bert argues that the plea agreenent with the
Commonweal t h was not honored, and that the plea agreenent itself
was illegal and void on its face due to |anguage requiring

sentences to run concurrent with a non-recei ved sentence. Since



Tol bert failed to denponstrate that he is entitled to
extraordinary relief pursuant to CR 60.02, we affirm

The charges arose from events occurring over a SiX-
week period in late 1991. Tol bert was placed under police
surveill ance after an anonynous tip was received by
Crinmestoppers that Tol bert had comm tted various robberies
t hr oughout sout hern Indiana and Louisville. The police had been
observing Tol bert watching various fast food restaurants and
ot her locations. Tolbert was apprehended when the police
observed Tol bert watchi ng the bank deposit courier from Key
Market. Tolbert fled the police, and when he was apprehended he
was in possession of a ski mask and a chronme .38 cali ber
revolver. These itens matched the descriptions of those used in
numer ous robberies. There were also several simlarities anong
t he robberies including: |ocking enployees in the freezer, using
a handgun, and wearing a nask and gl oves. Tol bert was
positively identified by ten people in a line-up in four of the
robberi es.

On Septenber 22, 1992, Tol bert was charged in an
indictment with five counts of robbery in the first degree, one
count of crimnal attenpt, one count of possession of a handgun
by a convicted felon, and one count of persistent felony
of fender in the second degree. On Decenber 1, 1992, Tol bert

pled guilty to all counts, except crimnal attenpt. He was
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sentenced to twenty years on the robbery counts, enhanced to
thirty years by the persistent felony offender count, and five
years for possession of a handgun by a convicted felon. These
sentences were to run concurrently for a total sentence of
thirty years. |In exchange for his plea, the Conmobnweal th agreed
not to object to time running concurrent with Indiana sentences,
to recormend no federal prosecution, and to not wite the parole
boar d.

On Septenber 29, 1995, Tolbert filed a pro se Ky. R
Cim P. (RCr) 11.42 notion seeking to vacate and set aside the
Decenber 1, 1992 judgnent against him In this notion, Tol bert
clainmed that (1) he was deni ed due process through an unl awf ul
search and seizure, (2) his constitutional rights were viol ated
by an illegally constituted and inpaneled grand jury, (3) his
constitutional rights were violated by the suppression of
excul patory evidence, (4) an involuntary and unintelligent
guilty plea was given and (5) he had ineffective assistance of
counsel. The trial court denied Tolbert’'s notion to vacate.
The judge al so stated when Tol bert changed his plea of not
guilty to guilty, he was not coerced into the guilty plea and
that he “voluntarily waived his rights to irregularities in the
grand jury, jury trial, and his right of appeal from proposed

notion to suppress.” (Citations omtted). Tolbert appeal ed and



this court affirmed the trial court in an opinion rendered
Decenber 12, 1997.
In pertinent part, the opinion states as foll ows:

Tol bert has failed to show any deficiency by
counsel and any prejudice to his case.

We concl ude that Tol bert’s general

al | egations of counsel’s deficiencies sinply
fail to nmeet the Strickland! test for

i neffective assistance of counsel.

[We conclude that Tol bert’s allegations are

so vague that he has failed to “allege facts

which, if true, render the judgnment void.”

. Thus, the trial court properly denied

Tol bert’s notion for an evidentiary hearing.
(citations omtted).

On July 16, 2003, Tolbert filed a pro se notion to
vacate his sentence pursuant to CR 60.02(d) and (f). Tol bert
alleged in this notion that he was a victimof fraud during his
pl ea negotiations. He specifically alleged that the negoti ated
pl ea agreed upon by the Commonweal th was not carried out by the
Commonweal th, resulting in fraud. The portion of the plea
agreenent Tol bert clains was not fulfilled was a stipul ation
that his sentence received in Kentucky would run concurrently
with his sentence yet to be received in Indiana. He argued that

the Commonwealth failed to make sure that once he received his

sentence in Indiana that his Kentucky sentence would then run

L' Strickland v. Washington, 466 U S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984).




concurrently. Thus, he argued that the plea agreenment was void,
and since the conviction was based on his guilty plea, the
j udgnment of conviction should be vacated. The trial court
denied this notion on July 18, 2003, stating that the “judgnent
is silent, thus under Kentucky law tine normally runs
concurrent.” Tolbert then filed a notion for reconsideration
and for an evidentiary hearing pursuant to CR 52.01, 52.02 and
52.03. The trial court denied this notion on August 1, 2003.
This appeal of the initial order denying the CR 60.02 notion
entered July 18, 2003, followed. On appeal, Tol bert argues that
(1) the trial court conmtted reversible error by not conducting
an evidentiary hearing and (2) his plea agreenent was induced by
fraud and was illegal/void on its face.

One may seek relief under CR 60.02 only when such
“relief . . . is not available by direct appeal and not

avai |l abl e under RCr 11.42.” Goss v. Commonweal th, Ky., 648

S.W2d 853, 856 (1983). The sections of CR 60.02 on which
Tol bert relies state as foll ows:

On notion a court nmay, upon such terns as
are just, relieve a party or his |egal
representative fromits final judgnent,
order, or proceeding, upon the follow ng

grounds: . . . (d)fraud affecting the
proceedi ngs, other than perjury or falsified
evidence; . . . or (f) any other reason of

an extraordinary nature justifying relief.
The notion shall be made within a reasonabl e
time . . . (enphasis added).



In order to prevail under CR 60.02, “[t]he novant nust
denonstrate why he is entitled to this special, extraordinary
relief.” Goss, 648 S W2d at 856. For a novant to receive an
evidentiary hearing, “he nust affirmatively allege facts which,
if true, justify vacating the judgnent and further allege
special circunstances that justify CR 60.02 relief.” 1d.

The trial court has the discretion on whether to grant relief
under CR 60.02. 1d. at 857. Thus, our review of the tria
court’s decision is an abuse of discretion standard and we w ||
affirmthat decision unless there is a show ng of sone “fl agrant
m scarriage of justice.” 1d. at 858.

According to our Suprene Court, in order to properly
attack a final judgnent, one nust first directly appeal the
judgnment, then use RCr 11.42 relief, and finally one may use CR
60.02. Id. at 856. The reason why CR 60.02 shoul d be sought
| ast is because this rule “is not intended nmerely as an
addi tional opportunity to relitigate the sane issues which could
‘reasonably have been presented’ by direct appeal or RCr 11.42

proceedi ngs.” MQueen v. Commonwealth, Ky., 948 S.W2d 415, 416

(1997) (quoting RCr 11.42(3); G oss, 648 S.W2d at 856).
As the Supreme Court of Kentucky has hel d:

A defendant is required to avail hinself of
RCr 11.42 while in custody under sentence or
on probation, parole or conditiona

di scharge, as to any ground of which he is
aware, or should be aware, during the period



when this renmedy is available to him Fina

di sposition of that notion, or waiver of the

opportunity to nmake it, shall concl ude al

i ssues that reasonably could have been

presented in that proceeding. The |anguage

of RCr 11.42 forecloses the defendant from

rai sing any questions under CR 60.02 which

are “issues that could reasonably have been

presented” by RCr 11.42 proceedings.
G oss, 648 S.W2d at 857 (enphasis added) (quoting RCr
11.42(2)). Thus, issues that could have reasonably been
presented in an RCr 11.42 notion preclude the defendant from
rai sing those issues in a CR 60.02 notion. Al of the issues
Tol bert raises are issues that were apparent to himat the tine
t he judgnent was entered against him The record supports the
finding that these i ssues were apparent to Tol bert at the tine
the trial ended and coul d have been brought in a tinmely RCr
11. 42 notion.

One of the issues Tolbert raised in his prior RCr
11.42 notion was that his guilty plea was involuntary and
unintelligent. In that notion, which was denied, he clained the
pl ea was voi d because it was involuntary due to his counsel’s
actions. Here, he is nowclaimng the plea is void because
there was no other sentence entered at that time in which the
pl ea could run concurrently with. Tolbert was aware of this at
the tinme he filed his prior RCr 11.42 and this issue he is now

rai si ng should have been raised then. To be sure, the issues he

now rai ses are all issues that could “‘reasonably have been
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presented’ by direct appeal or RCr 11.42 proceedings.” MQeen,
948 S.W2d at 416 (quoting RCr 11.42(3); Goss, 648 S.W2d at
855, 856). Thus, Tolbert is now precluded fromusing CR 60.02.
Even had Tol bert’s CR 60.02 notion been properly

i nvoked, Tol bert failed to exercise due diligence in pursuing
his claim According to CR 60.02, notions made under (d) and
(f) “shall be nmade within a reasonable tinme.” “What constitutes
a reasonable tinme in which to nove to vacate a judgnent under CR
60.02 is a matter that addresses itself to the discretion of the

trial court.” Goss, 648 S.W2d at 858. In making the decision

whet her the CR 60.02 notion was tinely filed, the trial court
does not have to hold a hearing to decide, but rather can rely
on the record. I|d. Tolbert filed his CR 60.02 notion July 16,
2003, eleven years after he pled guilty. In Goss, it was held
that filing a CR 60.02 notion five years after the conviction
was not a “reasonable tinme” and thus was not an abuse of
di scretion on the part of the trial court. Goss, 648 S.W2d at
858. Here, Tolbert waited el even years to file, twice the
amount in Goss. Thus, we feel that a delay of eleven years is
not reasonable and the trial court did not abuse its discretion
in denying Tol bert’s CR 60.02 noti on.

Furthernore, Tolbert has “failed to affirmatively

all ege any facts which, if true, would justify vacating his

sentence under CR 60.02.” I1d. at 418 (citing Gross, 648 S.W2d
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at 856). Tolbert alleges that the Cormmonweal th stipul ated that
under their plea agreenent, the Kentucky and | ndi ana sentences
woul d be served concurrently. Contrary to Tol bert’s assertions,
t he pl ea agreenment was honored and is not void on its face, nor
illegal. A review of the plea agreenent itself, and even of the
affidavit of Tolbert’'s attorney during the plea agreenent,

states only that the Commonweal th woul d not object “to tine

runni ng concurrent with Indiana sentences.” The Commonweal t h
never objected to this, thereby fulfilling their part of the
agreenent. There is no nention of the Commonweal th prom sing to
ensure that the sentences would run concurrently; only that the
Commonweal th woul d not object. |In fact, there is a letter from
t he Commonwealth to the Defendant’s counsel dated March 24, 1992
wherein the Coomonweal th stated that it “would have no objection
to the time running concurrent with Indiana tinme; however, as |
have expressed, | do not feel as if this is a question within
the Comonwealth’s control.” (Ctations omtted). The Indiana
sent ence had not been inposed at the tine the plea agreenent was
entered into, so the Comonweal th could not have stipulated to
ensuring that another tribunal would follow its sentencing
recomendati ons.

Nevert hel ess, Tolbert maintains that the trial judge,
when denying his CR 60.02 notion, supported Tol bert’s assertions

by stating that since the record was silent, the default under

-9-



Kentucky law is that sentences will run concurrently. The judge
must have been referring to Ky. Rev. Stat. (KRS) 532.110(2) that
states “If the court does not specify the manner in which a
sentence inposed by it is to run, the sentence shall run
concurrently with any other sentence which the defendant nust
serve . . .” Tolbert’s reliance on the judge’'s statenent,
however, is msplaced. This only applies to the Kentucky

sent ences, not those sentences inposed by another tribunal. KRS
532. 115 states what the default is wth sentences of another
state. “If the court does not specify that its sentence is to
run concurrent with a specific federal sentence or sentence of
anot her state, the sentence shall not run concurrent with any
federal sentence or sentence of another state.” (Enphasis
added) .

Furthernore, the plea agreenent, in witing, does not
state that the Comonweal th woul d have the Kentucky sentence
nodi fi ed once the I ndiana sentence was entered. The only thing
witten in the plea agreenent is that the Commonweal th woul d not
object “to time running concurrent with Indiana sentences.” The
Commonweal th di d not object, thereby upholding its part of the
bar gai n.

For the foregoing reasons the order of the Jefferson
Circuit Court dismssing Appellant Tolbert’s CR 60.02 notion is

affirned.
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ALL CONCUR.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
WIlliam Tol bert, Pro Se Gregory D. Stunbo
Bur gi n, Kentucky Attorney General of Kentucky

Gregory C. Fuchs
Assi stant Attorney Ceneral
Frankfort, Kentucky
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