RENDERED: SEPTEMBER 3, 2004; 10:00 a.m
NOI' TO BE PUBLI SHED

Conmmomuealth Of Kentucky

Court of Appeals

NO. 2003- CA-002028- MR

STEPHEN BROWN APPELLANT

APPEAL FROM FRANKLI N Cl RCUI' T COURT
V. HONORABLE ROGER L. CRI TTENDEN, JUDGE
ACTI ON NO. 03-Cl-00121

JAMES B. M TCHELL APPELLEE

OPI NI ON
AFFI RM NG

k% k% *x*k k% k%

BEFORE: COMBS, CHI EF JUDGE: BUCKI NGHAM JUDGE: AND M LLER,
SENI OR JUDGE. !

COVBS, CHI EF JUDGE: Stephen Brown (“Brown”) appeals pro se from
an order of the Franklin Circuit Court disnissing his CR 60.02

noti on requesting that his judgnment of conviction and sentence

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.

2 Kentucky Rules of Civil Procedure.



be set aside, vacated, or anended. Finding no error in the
ruling of the trial court, we affirm

Brown was an i nmate housed at Northpoi nt Training
Center in Boyle County when he was reported with an unauthorized
absence fromthe institution on Decenber 5, 2001. On Decenber
11, 2001, Brown pleaded not guilty to possession of dangerous
contraband. He pleaded guilty and received a penalty of
forfeiture of ninety-days’ good tine credit for these Decenber
viol ati ons.

On January 16, 2002, Brown again was found guilty of
possessi on of dangerous contraband and of an unauthori zed
absence froman institution. He appealed to the Warden, who
concurred with the determ nation of the Adjustnment Comm ttee.

On March 27, 2002, Brown filed a Petition for a Declaration of
Rights in the Boyle Crcuit Court, claimng that his rights to
due process were violated as a result of the two disciplinary

proceedi ngs. The Boyle Crcuit Court concluded that Brown was
not entitled to relief and dism ssed his petition on August 8,
2002. Hi s notice of appeal followed.

On Cctober 23, 2002, Brown filed a separate notion for
a Petition for a Declaration of Rights in the Franklin Crcuit
Court pertaining to the sanme disciplinary matter, stating in his
pl eadi ng that “the Petitioner has withdrawn this case from Boyl e

Circuit Court.” (Enphasis added.) On January 30, 2003, Brown
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filed yet another Petition for Declaration of Rights in the
Franklin Crcuit Court — the third concerning the origina
subject matter originally considered and di sm ssed by the Boyle
Circuit Court. On February 14, 2003, Warden Mtchell filed a
nmotion to dismss pursuant to CR 12.02(f) and CR 56. 02.

On March 10, 2003, the Franklin Crcuit Court
di sm ssed Brown’s conplaint since it had been filed previously
in the Boyle Circuit Court, carefully noting Brown’s
m srepresentation that he had wi thdrawn his conpl ai nt rather
t han acknow edging the fact that it had been dism ssed. The
court then assessed fines for his having filed a frivol ous
action without legal nerit. On August 28, 2003, Brown filed a
notion to nodify, vacate and/or set aside judgnent pursuant to
CR 60.02(a)(e)(f), CR 12.08(3), and CR 12.02. On Septenber 10,
2003, the Franklin Circuit Court denied Brown's notion. It is
fromthis denial of Brown’s notion that he filed a pro se appea
on Septenber 24, 2003.

A CR 60.02 notion to vacate or set aside a prior
j udgnment of conviction “is not intended nerely as an additiona
opportunity to challenge conviction and judgnent.” G o0ss V.

Commonweal th, 648 S.W2d 853 (1983). This rule is available for

t he specialized purpose of raising issues that could not have
been raised in other post-conviction relief proceedings.

McQueen v. Conmonweal th, 948 S.W2d 415 (1997). The appel | ant
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bears the burden of denonstrating “why he is entitled to this
special, extraordinary relief fromthe judgnent.” |d. at 416.
Brown has not established the necessary grounds for entitlenent
to CR 60.02 relief.
Hs primary contention is that the Franklin Crcuit

Court did not have proper jurisdiction to rule on the nerits of
al | eged due process violations that occurred at the Northpoint
Training Center in Boyle County during an Adjustnent Committee
meeting. In support of his argunent, he relies on sections (a),
(e), and (f) of CR 60.02 to nodify, vacate, or set aside the
judgnment. He challenges the dism ssal of the suit as having
been frivolous and argues that his petition had | egal nerit.

Any alleged inpropriety as to venue was wai ved when
Brown hinself elected to file his petition in the Franklin
Crcuit Court. As to his challenge to the court’s jurisdiction,
a court of the Commonweal th having general jurisdictionis
permtted to review and decide on a Petition for Declaratory
Judgnent. Thus, the Franklin Circuit Court properly acted
wWithinits jurisdiction in ruling on the nerits of alleged due
process violations that occurred in Boyle County.

The Commonweal th correctly argues that a CR 60. 02
notion to set aside a judgnment of conviction nust be nade within
a reasonable tinme after the judgnent was rendered. Harris v.

Commonweal th, Ky, 296 S.W2d 700 (1956). Under the
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ci rcunstances of this case, we agree that six nonths follow ng
the judgnent was not a reasonable tinme frame for Brown to wait
before filing a CR 60.02 notion. There were no facts of which
he coul d not have been aware to serve as a justification for the
| apse of tinme that occurred between the judgnent and his notion
for allegedly inproper jurisdiction.

Brown has not presented any new evi dence, all egation,
or fact to persuade this Court that he is entitled to special,
extraordinary relief. H's dissatisfaction with the outcone in
the underlying action falls far short of neeting the
extraordinary criteria that CR 60.02 requires.

Brown al so contends that the court erroneously held
that he filed a frivolous action without |legal nerit. However,
he failed to raise this issue in the previous proceedi ngs, and
it is unpreserved for our review. Wre we to reviewit onits
nerits, we would conclude that the circuit court was correct in
its assessnment that the action was indeed frivol ous.

We affirmthe order of the Franklin Crcuit Court

denying Brown’s notion for CR 60.02 relief.
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