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BEFORE: COMBS, CH EF JUDGE; M NTON AND VANMETER JUDGES.
VANMETER, JUDGE: This appeal is froma decision of the
Henderson Circuit Court disqualifying counsel for plaintiff, as
counsel woul d be a necessary w tness concerning certain m ssing
records. For the reasons hereafter stated, we reverse and
remand.

In 2000, Eileen N. Deep (Deep) filed this action to
col l ect approximately $55, 000 advanced to Nan D. Ternes between

March 1997 and July 1999. During the course of this litigation



Deep was represented by the Honorable Harry L. Mathison.! Ternes
was a co-owner of a wonen’s clothing store, Bohn’s, Inc. The
ot her co-owner was Deep’s daughter, Mchelle Deep (Mchelle).
Ternes rai sed a nunber of defenses to the action: that part of
the funds were a gift, that the funds were not personal | oans
fromDeep to Ternes, that the funds were either a loan to or an
i nvestnment in Bohn’s, and/or that Deep purchased cl othing
agai nst her Bohn’s account in an anount equal to or in excess of
the funds advanced. The funds apparently were tracked on a
| edger that Ternes kept at the business. The record indicates
that M chelle had access to the | edger.

The case was initially set for a two-day tria
begi nni ng Cctober 18, 2001. However, Ternes’'s counsel noved for
a continuance for reasons of his health. This notion was
granted and the trial was rescheduled for March 13, 2002.
However, on March 12 the trial court entered an order conti nuing
the trial due to Deep’s ill health. The trial was reset for
Sept enber 25, 2002, but on that date apparently neither Ternes
nor her counsel appeared, and the trial was again continued over
Deep’s objection. A newtrial date was set for February 27,
2003.

On January 17, 2003, counsel for Ternes filed a notion

to wwthdraw. During the February 3 hearing of the notion,

! Eileen N. Deep died on March 31, 2003, and Mathison, as Executor of her
will, was substituted as party plaintiff.
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Honor abl e Joe Evans entered his appearance on Ternes’'s behal f.
On February 14, Ternes filed a notion requesting production of
the store’s business records and accounts for the years involved
in the controversy. At a pretrial hearing, the court continued
the trial date in order to give Deep an opportunity to produce

t he busi ness records requested.

In a subsequent deposition Mchelle admtted that she
had possessed the store’ s | edger and ot her business records, but
asserted that the records were no |onger available. [In a 2001
pretrial brief, Deep’s counsel indicated he had possession of at
| east some of the store’s business records. During an Cctober
2003 pretrial hearing, counsel described the store records in
hi s possession as being certain bank records. Counsel for
Ternes stated these records were not included in the records
made available for himto inspect. The circuit court granted
Ternes’s notion to disqualify Mthison as Deep’s counsel, noting
inits order that Ternes’'s apparent theory justifying
di squalification was that the store’s records were apparently
| ost, that both M chelle and Mat hi son had acknow edged
possession of at |east sone of the records, and that Ternes
“should be entitled to question M. Mathison concerning the
al | eged m ssing records and to ask various questions of M.
Mat hi son in his capacity as executor of the estate which counse

was precluded fromasking Ms. Deep as a result of her untinely
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death.” The court’s order cited SCR 3.130, Rule 3.7(a),
inplicitly finding that Mathison woul d be a necessary w tness.
At Mat hison’s request, the order disqualifying himas counsel
was made final and appeal able. This appeal followed.

SCR 3.130, Rule 3.7(a) provides that a | awer “shall
not act as an advocate at a trial in which the lawer is likely
to be a necessary witness.” In Zurich Insurance Co. v. Knotts,
Ky., 52 S.W3d 555 (2001), the court discussed this rule in
great detail, as well as the need to balance a party’s right to
be represented by counsel of his or her own choosing versus
prejudice to the opposing party’s case. The court in Zurich
hel d that “disqualification is a drastic nmeasure which courts
shoul d be hesitant to i npose except when absolutely necessary.”
Id. at 560. The opposing party nmust prove that (a) counsel’s
testinmony is inportant to its proof at trial; (b) it is probable
that counsel’s testinmony will conflict with that of other
W t nesses; and (c) the information obtai ned fromcounsel is
unat tai nabl e from ot her sources. I|d.

In the instant case, the circuit court record is
devoid of any description of the testinony which Ternes hoped to
elicit from Deep’'s counsel, how that testinony would be
i nportant to her proof, how that testinony would conflict with

the testinony of any other w tness, and whether that infornmation



coul d be obtained fromany other source.? Wiile it is possible
that Ternes ultimately m ght be entitled to a spoliation
instruction or sonme other sanction relating to a failure to
conply with di scovery, we express no opinion as to that issue.
I nstead, we sinply conclude that the showi ng required under
Zurich for the disqualification of counsel was not nade.

The order of the Henderson Circuit Court is reversed

and remanded for further proceedi ngs consistent herewth.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
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2 In fact, the main contention against Deep’s counsel is that he prepared his
pretrial brief using bank statenents of the store, and that counsel for
Ternes was unable to find those bank statenents in the produced records. The
record does not indicate that duplicate copies of any bank statenents cannot
be obt ai ned.



