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BEFORE: BARBER, DYCHE, AND McANULTY, JUDGES.

McANULTY, JUDGE: Sidney Coal Conpany, Inc. (Sidney Coal)
petitions for review froman opinion of the Wrkers’
Conpensati on Board (Board) affirm ng the opinion and award of
the Adm ni strative Law Judge (ALJ) granting appell ee Paul David
Onens’ notion to reopen his claimfor workers’ conpensation
benefits and awardi ng Onens additi onal benefits. Sidney Coa
argues that Omens failed to denonstrate either a worsening of

his condition since the original award of benefits, or,



alternatively, that he failed to denonstrate that he suffered
froma permanent inpairnent as a result of the psychol ogi ca
condi tions upon which the ALJ based the additional award. For
t he reasons stated below we affirm

I n August 1996, Omens was working as a mner for
Si dney Coal Conpany. On August 13, 1996, in a coal mne roof
accident, a piece of coal fell and struck Oanens on the back of
t he neck and | ower back. The bl ow shoved hi mforward, causing
injuries to his neck, back, right leg and right knee. Sidney
Coal does not dispute that Oaens sustained these work-rel ated
injuries in the accident.

On Cctober 30, 1998, Omens filed an Application for
Resol ution of Injury O aimagainst Sidney Coal Conpany and the
Speci al Fund. On August 24, 1999, ALJ Donald G Smth rendered
an opi nion and award determ ning that Oaens incurred an
occupational disability of 40% as a result of the August 13,
1996 accident. The disability rating was based upon a 30%
occupational disability for Oanens’ back injury, while 10% was
due to the injuries relating to his right |eg.

In the neantine, in March 1997, Oaens returned to
enpl oynent with Sidney Coal. In March 1998 an attenpt was nade
to renove the steel rod in his right fenur. The surgeons were
able to renove the screws, but not the rod. Follow ng the

surgery, Ownens returned to work in May 1998. He noved to the



position of continuous mner operator in January, 1999. Owens
stayed in that position until July, 1999.

After |eaving Sidney Coal, Owens obtained enpl oynent
with Pike County Fiscal Court in the Solid Waste Departnment as a
menber of its garbage pickup crew He initially wrked as a
| oader, but then noved to truck driver after receiving his CDL
l'i cense.

In February 2001, Ownens began experiencing mnuscle
spasns and was hospitalized for depression and suicida
tendencies the follow ng nonth. Owaens received tenporary total
disability benefits from February 11, 2001, through July 22,
2001.

I n August 2001, Owens returned to work for Sidney
Coal. Owens worked up until March 18, 2002, when he experienced
i ncreased back pain while manually reeling up sone cable wre.
He has not worked since March 18, 2002. Tenporary total
benefits were again instituted from March 19, 2002, through
Oct ober 28, 2002.

On Novenber 21, 2002, Owens filed a notion to reopen
his claimfor workers’ conpensation benefits on the basis that
hi s occupational disability had worsened since the origina
award. The Chief Adm nistrative Law Judge determ ned that Owens

had made out a prina facie case for reopening, and the case was



assigned to ALJ John B. Coleman. A hearing on the reopeni ng was
held on May 28, 2003, at which tine Oanens testified.

On August 8, 2003, the ALJ entered an opi nion and
award determ ning that Omens had experienced a worsening of his
condition since the original opinion and award. As determ ned
by the ALJ, the worsening was related to the onset of depression
and post-traumatic stress di sorder brought about by the original
wor k-rel ated physical injuries. The ALJ determ ned that as a
result of his worsened condition, Oamens had sustained a 75%
occupational disability. The ALJ awarded benefits correspondi ng
to the increased occupational disability.

On January 28, 2004, the Board entered an opinion
affirmng the AL’ s decision. This petition for review
f ol | owned.

The ALJ determ ned that Omens had experienced a
wor seni ng of his condition since the original opinion and award
because of the onset of depression and post-traumatic stress
di sorder brought about by the original work-related physica
injuries. Sidney argues that the ALJ' s decision was erroneous
because there was no evi dence of permanent inpairnment froma
psychol ogi cal standpoint.

Certain basic principles exist in a reopening of a
wor kers’ conpensation claim First, the burden of proof falls

upon the party seeking reopening. Giffith v. Blair, Ky., 430




S.W2d 337, 339 (1968). Here, that party is Onens.
Consequent |y, pursuant to KRS 342.125, it was Ownens’ burden to
prove that the effects of the August 13, 1996 acci dent had

wor sened since ALJ Smith’s opinion of August 24, 1999, so as to
cause an increase in vocational disability. |In ascertaining
whet her there has been a change, it was the ALJ's obligation to
anal yze not only the evidence presented at the tinme of
reopeni ng, but also the evidence presented previously. WE.

Caldwell Co. v. Borders, 301 Ky. 843, 193 S.W2d 453, 455

(1946). Here, the conparison is to Onens’ condition at the tine
of the August 1999 decision with his condition at the tinme of
r eopeni ng.

In support of his opinion and award the ALJ nmade the
follow ng relevant findings of fact and conclusions of |aw

The final decision to be nade by the

Adm ni strative Law Judge is the issue of
whet her the plaintiff has an increase in
occupational disability attributable to his
work related injury as shown by objective
nmedi cal evidence. 1In this case, the
plaintiff conplains that his synptons from
his | ow back and | eg have increased.
However, a review of the nedical evidence
does not really show anything nore than a
change in the plaintiff’s conplaints in
regards to his level of pain fromthese
physical injuries. Although Dr. Rapier and
Dr. Craig have offered their opinions that
the plaintiff is nowtotally disabled, I am
nmore convinced by the opinions of Dr. Prinmm
and Dr. Wagner that there is no objective
evi dence of a physical change. However, |
amfirmy convinced that the plaintiff had



i ndeed devel oped nmj or depression and post -
traumati c stress disorder since his opinion
and award in 1999. A reviewof Dr. Cowell’s
testinmony is very convincing that the

synpt ons probably began in the sumer or

fall of 1999 and nanifested their disabling
reality in the episode of February and March
of 2001. In fact, the post-traumatic stress
di sorder was undi agnosed until February 14,
2002. As for the plaintiff’s physica
injuries, he was able to return to

enpl oyment in the coal mning industry, but
Dr. Cowell has clearly set forth that the
plaintiff’s post-traumatic stress disorder
will not allow himto return to that work
environnent. As such, the plaintiff has
shown an increase in his occupationa
disability in that his manifested
psychol ogi cal condition will no | onger allow
himto performwork which he was able to
performat the time of his opinion and
award. The Adm nistrative Law Judge further
finds that there is objective evidence that
the plaintiff has devel oped this condition.
In Staples, Inc. v. Konvel ski, Ky., 56
S.W3d 412 (2001), the Court noted that
where a psychiatrist recorded events and
observations and rendered a diagnosis and
further testified that he had not perforned
standardi zed testing as such tests were only
used in cases which were absolutely
bew | deri ng, objective evidence existed to
award disability benefits. This is simlar
to the testinony of Dr. Cowell who indicated
that he did perform standardi zed testing on
the plaintiff which reveal ed depression, but
that he did not need the standardi zed
testing to know that he was exam ning a
patient who was dej ected, depressed,
denoral i zed and hopeless. Dr. Cowell went
on to note that through his direct
observations during his treatnent of the
plaintiff that he eventually came to realize
that the plaintiff’s anxi ousness was due to
post traumatic stress disorder by direct
observation. As such, | find that the
plaintiff’s increase in occupationa




disability attributable to his onset of
psychiatric synptons is i ndeed shown by

obj ecti ve nedi cal evidence.

Considering the plaintiff’s age, education,
and past work experience along with his
physi cal and psychol ogical restrictions and
i mpai rment, | am convinced that he has
sustai ned a 75% occupational disability
under the principles set forth in Gsborne v.
Johnson, Ky., 432 S.W2d 800 (1968) and KRS
342.0011(11). The Adm nistrative Law Judge
further notes that this increase in
occupational disability is a direct result
of his inability to return to the work he
was performng at the tinme of his injury as
well as at the tine of his opinion and award
and is due to his psychiatric state, which
is directly attributable to the injury
sustained in the work rel ated acci dent of
August 13, 1996.

The fact-finder, the ALJ, rather than the review ng
court, has the sole discretion to determ ne the weight,
credibility, quality, character, and substance of evidence and

the inference to be drawn fromthe evi dence. Par amount Foods,

Inc. v. Burkhardt, Ky., 695 S.W2d 418, 419 (1985). The ALJ has

t he discretion to choose whom and what to believe. Addington

Resources, Inc. v. Perkins, Ky. App., 947 S.W2d 421, 422

(1997). The ALJ may reject any testinony and believe or
di sbel i eve various parts of the evidence, regardl ess of whether
it cane fromthe sanme witness or the sanme adversary party's

total proof. Caudill v. Ml oney's D scount Stores, Ky., 560

S.w2d 15, 16 (1977).



Al though a party nay note evidence which woul d have
supported a conclusion contrary to the ALJ's decision, such
evidence is not an adequate basis for reversal on appeal.

McCl oud v. Beth-El khorn Corp., Ky., 514 S W2d 46 (1974). 1In

i nstances where the nedical evidence is conflicting, the sole
authority to determ ne which witness to believe rests with the

ALJ. Pruitt v. Bugg Brothers, Ky., 547 S.w2d 123, 124 (1977).

Where the party with the burden of proof is successful
before the ALJ, the issue on appeal is whether substantia

evi dence supports the ALJ's conclusion. Special Fund v.

Francis, Ky., 708 S.W2d 641, 643 (1986). Substantial evidence
i s evidence of substance and rel evant consequence, having the
fitness to induce conviction in the mnds of reasonabl e people.

Snyzer v. B.F. Goodrich Chem cal Co., Ky., 474 S.W2d 367, 369

(1971).
The rel evant provision of the reopening statute, KRS
342.125,1 all ows a reopeni ng upon a show ng of:

Change of disability as shown by objective
medi cal evi dence of worsening or inprovenent
of inpairnent due to a condition caused by
the injury since the date of the award or

or der.

KRS 342.125(1)(d).

! KRS 342.0015 provides that the procedural provisions of the 1996 changes to
the Workers’' Compensation Act shall apply to all clains irrespective of the
date of injury or |ast exposure.



The findings of the ALJ in connection wth whether
there had been a worsening of Omens’ condition as a result of
hi s August 1996 work-related injury was supported by substantia
evi dence. The evidence presented by Dr. Cowel | squarely
addressed this issue. Dr. Cowell diagnosed Omens with ngjor
depressive disorder, single episode in partial rem ssion, as
wel |l as post-traumatic stress disorder. Dr. Cowell’s testinony
further reflects that, sequentially, Osens’ psychol ogica
probl ens did not becone a disabling reality until February or
March 2001, and that the condition was not diagnosed until
February 14, 2002 — all subsequent to the original August, 1999
opi nion and award. Dr. Cowell further attributed Onens’
psychol ogi cal condition to the original injuries he incurred in
August, 1996.

The nmedi cal records and testinony of Dr. Cowel |
conpri se substantial evidence supporting the decision of the ALJ
that there has been a worsening of Onmens’ condition since the
original award as a result of his work-related injury.

In the alternative, Sidney Coal argues that the ALJ' s
deci si on was erroneous because none of the nedical w tnesses,
including Dr. Cowell, quantified Oanens’ psychol ogi cal diagnoses
as a percentage of inpairnent pursuant to the AMA Cuidelines.

Si dney Coal argues that w thout an inpairnment rating for the



psychol ogi cal condition under the AMA CGui delines, there could be
no award.

In a reopeni ng case, the substantive rights and
obligations of the parties are governed by the law in effect on

the date of the injury. Wodland HIlls Mning, Inc. v. MCoy,

Ky., 105 S.W3d 446, 448 (2003). The version of KRS
342.730(1)(c) in effect on the date of Omens’ injury provided as
foll ows:

For permanent partial disability, except al
cases described in subsection (1)(b), sixty-
six and two-thirds percent (66-2/3% of the
enpl oyee' s average weekly wage but not nore
t han seventy-five percent (75% of the state
average weekly wage as determ ned by his
percentage of disability caused by the
injury or occupational disease as determ ned
by the “CGuides to the Eval uati on of

Per manent | npairnment,” Anerican Medi cal
Associ ation, |atest edition available, or
under KRS 342.0011(11), whichever is
greater. . . . (Enphasis added).

As noted by the enphasi zed portion of the statute, the
version of KRS 342.730(1)(c) in effect on the date of the
original injury expressly provided for an alternative
cal cul ation of income benefits under KRS 342.0011(11). In turn,
t he version of KRS 342.0011(11) on the date of the origina
injury provided as foll ows:

“Disability” means a decrease of wage

earning capacity due to injury or |oss of

ability to conpete to obtain the kind of

work the enpl oyee is customarily able to do,
in the area where he lives, taking into

10



consi deration his age, occupation,
education, effect upon enpl oyee’ s genera
health in continuing in the kind of work he
is customarily able to do, and inpairnent or
di sfigurenment.

Clearly, in conbination, the relevant versions of KRS
342.730(1)(c) and KRS 342.0011(11) provided a neans for an
awar di ng of workers’ conpensation benefits w thout the
assignnment of an AVA disability rating under the guidelines. In
fact, KRS 342.730(1)(c) specifically provided that the award
shoul d be based upon whi chever cal cul ati on produced the greater
result, and so Sidney Coal could not have been prejudiced by the
failure of the nedical witnesses to assign an AMA Cui delines
disability rating to Omens. 1In addition, we adopt the Board’s
di scussion regarding this issue:

The record contai ns substantial evidence
upon which the ALJ coul d concl ude Onens had
a decrease of wage earning capacity due to
the injury. As noted by Dr. Cowell, Owens
could not return to jobs in the m ning
industry. Oaens’ testinony indicated he
earned a nmuch hi gher wage in the m ning

i ndustry than he earned in his enpl oynent
with the Fiscal Court. As noted in KRS
342.0011(11) as set out above, a decrease of
wage earning capacity due to an injury is
one of the definitions of disability. The
ot her portion of the definition of
disability is a loss of ability to conpete
to obtain the kind of work the enployee is
customarily able to do, in the area where he
lives, taking into consideration his age,
occupati on, education, effect upon

enpl oyee’ s general health of continuing in
the kind of work he is custonmarily able to
do, and inpairnent or disfigurenment. M ning

11



work was the type of work Onens was
customarily able to do. Cearly, Dr.
Cowel | ’s testinony indicates there would be
a negative effect upon Omens’ general health
if he continued in that kind of work.
Contrary to Sidney’s assertion, the
definition in KRS 342.0011(11) does not
require a show ng of an inpairnment rating,
but rather it allows for inpairnent or

di sfigurement as a consideration in
determning if there is a disability.

The facts in the present claimare
strikingly simlar to those in Wodl and
Hlls Mning, Inc. v. MCoy[,Ky., 105 S. W 3d
446 (2003)]. In that case, the Suprene
Court applied the pre-Decenber 12, 1996
substantive proof requirenent of KRS

342. 730, and upheld a finding of an increase
in occupational disability to a total

di sability even though the clainmnt only
produced evi dence of increased |evels of
pai n and depression and produced no evi dence
of increased inpairnment ratings.

Finally, we believe the record would
actual ly support a finding that Omens had an
i mpairment rating fromthe psychol ogi ca
condition. Wile Dr. Gancher indicated
that he did not believe Omens had any
percentage of inpairnent as a result of the
work injury, he did indicate that Onens was
entitled to an inpairnment rating of about
10% due to residual depressive synptons.

Dr. Cowell believed Onens continued to have
depressive synptons as well. The ALJ, had
he felt it necessary, could certainly have
accepted Dr. Granacher’s opinion regarding
impairment rating and rejected Dr.
Granacher’s opinion as to causation.

Caudill v. Maloney's Discount Store[, Ky.,
560 S.w2d 15 (1977)].

The function of this Court in reviewng the Board “is

to correct the Board only where the . . . Court perceives the

12



Board has overl ooked or misconstrued controlling statutes or
precedent, or conmtted an error in assessing the evidence so

flagrant as to cause gross injustice.” Wstern Baptist Hospital

v. Kelly, Ky., 827 S.W2d 685, 687-88 (1992). This did not
occur in the present case.
For the foregoing reasons the opinion of the Wrkers’

Conpensati on Board is affirned.
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