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BEFORE: COMBS, CHI EF JUDGE; McANULTY, AND VANVETER, JUDGES.
McANULTY, JUDGE: Appel lant, Linda Cook (Cook), appeals the
trial court’s order granting summary judgnent in favor of State
Farm Mut ual Aut onobil e I nsurance Conpany (State Farm. Cook’s
conplaint in the circuit court, as anended, alleged violations
of the Kentucky Consuner Protection Act, the Kentucky Insurance
Code, the insurance contract and the covenants of good faith and
fair dealing. For the reasons set forth below, we affirmin

part and vacate and remand in part.



Cook had an autonobile insurance policy with State
Farm By the terns of the policy, in the event Cook’s vehicle
hit or was hit by another vehicle, State Farmwas obligated to
pay for the loss to her car caused by the collision but only for
t he amount of each such loss in excess of the deductible anmount.
Further, the limt of State Farmis liability for loss to
property or any part of the property was the | ower of:

1. the actual cash val ue; or
2. the cost of repair or replacenent.
Actual cash value is determ ned by the
mar ket val ue, age and condition at the
tinme the loss occurred. Any deductible
anount that applies is then subtracted.
The cost of repair or replacenent is
based upon:
1. the cost of repair agreed upon by you
and us; or
2. the | ower of:
a. a conpetitive bid approved by us; or
b. an estimate witten based upon the
prevailing conpetitive price. The
prevailing conpetitive price neans
| abor rates, parts prices and
mat eri al prices charged by a
substanti al nunber of repair
facilities in the area where the car
is to be repaired as determ ned by a
survey nmade by us. If you ask, we
will identify some facilities that
will performthe repairs at the
prevailing conpetitive price.

The provisions |isted above were in effect in 1996.
In July of 1996, Cook’s 1994 Saturn was involved in a collision.
Performance Body Repair, Inc. (Performance) conpleted the

repairs, and State Farmpaid for the repairs pursuant to the car



i nsurance policy. In October of 1996, Cook’s 1994 Saturn was
i nvol ved in another collision. Performance conpleted the
repairs, and, pursuant to the car insurance policy, State Farm
paid for the cost of repairs that exceeded Cook’s deducti bl e.
Cook picked up her car on Novenber 8, 1996.

At the tinme she picked up her car, she was aware of
the followng: (1) the door on the |left side of her car had a
visibly larger gap between the door and the quarter panel than
the door on the right side did; (2) the left nolding around the
w ndshi el d was | oose and rattling; and (3) the door was
rattling. She took the car back to Performance within a couple
of days and had themfix the nolding problem Wth the gap in
t he door, however, Cook alleges that Performance told her
repl acenent parts do not fit the sane as when the car was
manufactured. In addition, shortly after she got her car back
from Performance, Cook noticed that the car did not steer
correctly. At that tine, she believed that the steering problem
was a result of the October 1996 accident. Al though Cook could
not be certain, she believed that she took it to a Saturn repair
shop to have the front end ali gned.

In 1998, Cook noticed uneven wear on her front tires.
Feeling that the car still may not have been properly aligned,
she had her vehicle inspected by David WIIlians, an independent

aut onoti ve consuner protection specialist, in Novermber of 1998.
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Wl lians opined that the foll owi ng necessary repairs were not
conpl eted by Perfornmance after the COctober 1996 collision: (1)
no frame neasurenent was perforned after the pull; (2) there was
pi nch wel d damage on the bottom of the rocker panels due to the
frame repair; (3) the electric door |ocks worked sporadically;
(4) State Farm shoul d have authorized front and rear alignnent;
however, this procedure was not indicated on the repair invoice;
(5) no undercoating or rustproofing was found on netal parts
that were repaired; (6) there were visible flaws and defects in
the paint finish which could have been renoved using the sand
and buff process; and (7) seam seal er was placed around the |eft
door hinges where none was required and there was an i nproper
seal in one spot.

Cook filed a class action conplaint against State Farm
in January of 1999. In her conplaint, Cook set out the
following five causes of action against State Farm (1) State
Farm vi ol ated Kentucky’ s Consuner Protection Act, KRS 367.170,
et. seq.; (2) State Farmviol ated the provisions of KRS 304. 12-
010, et. seq., in engaging in unfair or deceptive practices in
t he i nsurance business and in dissem nating fal se or m sl eadi ng
advertisenments, information and statenents; (3) State Farm
breached its contract with Linda Cook; (4) State Farm breached
t he covenant of good faith and fair dealing; and (5) State Farm

violated its obligation to pay its policyholders the |oss they
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sustain as a result of the “lInherent D m nished Val ue” of
repai red aut onobil es.

On March 27, 2001, the trial court dismssed Count V,
t he i nherent di m nished value claim wth prejudice. The record
does not indicate that Cook appealed fromthe dism ssal of this
claim On March 21, 2002, the trial court granted State Farm s
notion for summary judgnment, thereby dism ssing all remaining
claims with prejudice and precipitating this appeal.

The trial court succinctly stated its reasons in
di sm ssing the counts and clains in the conplaint, as anmended,
as foll ows:

Plaintiff’s claimin Count |, under the
Kent ucky Consuner Protection Act, is barred
by the absolute two-year statute of
[imtations of KRS Section 367.220(5).
Plaintiff’s breach of contract claim Count
I1l, fails since all of the repair
procedures identified by Plaintiff, for the
first time two years after her car was
repaired: (a) were in fact perforned by the
body shop that repaired her car and were
paid for by Defendant; (b) would have been
aut hori zed by Defendant, if necessary and a
result of her covered claim or (c) were the
result of om ssions by or actions of the
body shop. Count Il, for violation of KRS
Section 304.12-010, et seq., and Count 1V,
for breach of the covenant of good faith and
fair dealing, are legally deficient since
Def endant at all tines acted with a
reasonabl e basis and in good faith, and
because Defendant never deni ed paynent of
any portion of Plaintiff’s claim



W will address Cook’s arguments in the same order the
trial court disposed of them above. Cook argues that the tria
court erred in holding that her claimunder the Kentucky
Consuner Protection Act (KYCPA) was barred by the two-year
statute of limtations in KRS 367.220(5). KRS 367.220(5) is as

foll ows:

Any person bringing an action under this
section nust bring such action within one
(1) year after any action of the Attorney
General has been termnated or wwthin two
(2) years after the violation of KRS

367. 170, whichever is later.

Mor eover, KRS 367.170 is as foll ows:

(1) Unfair, false, msleading, or deceptive
acts or practices in the conduct of any
trade or conmerce are hereby decl ared

unl awf ul .

(2) For the purposes of this section, unfair
shall be construed to nmean unconsci onabl e.

Finally, Cook’s cause of action against State Farm for unlawf ul
acts under KRS 367.170 is cogni zabl e under KRS 367.220(1), which

provi des that:

Any person who purchases or | eases goods or
services primarily for personal, famly or
househol d purposes and thereby suffers any
ascertai nabl e | oss of nobney or property,

real or personal, as a result of the use or
enpl oynent by anot her person of a nethod,

act or practice declared unlawful by KRS
367.170, may bring an action under the Rules
of Civil Procedure in the Grcuit Court in
which the seller or |essor resides or has
his principal place of business or is doing
business, or in the Crcuit Court in which

t he purchaser or | essee of goods or services
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resi des, or where the transaction in
guestion occurred, to recover actua
damages. The court may, in its discretion,
award actual damages and nay provide such
equitable relief as it deens necessary or
proper. Nothing in this subsection shall be
construed to limt a person's right to seek
punitive danmages where appropri ate.

See Stevens v. Mtorists Muit. Ins. Co., Ky., 759 S.W2d 819, 820

(1988).

Cook argues that strict application of KRS 367.220(5)
is at odds with the intentions of the Kentucky |legislature in
enacting the KYCPA. Cook urges this Court to apply a “discovery
rule” to her KYCPA claimby allowing the statute of limtation
to coomence fromthe date a plaintiff knew or shoul d have
di scovered the deceptive act.

Application of the “discovery rule” to a case under
the KYCPA is one of first inpression in Kentucky courts;
however, State Farm points out that the United States D strict
Court for the Eastern District of Kentucky, has weighed in on

the issue in an unpublished opinion, Sanderson v. Reassure Am

Life Ins. Co, 1997 U S. Dist. LEXIS 18250 (1997). In Sanderson,

the federal district court relied on Coslow v. CGeneral El ec.

Co., Ky., 877 S.W2d 611 (1994) and Wight v. Oberle-Jordre Co.,

Inc., Ky., 910 S.W2d 241 (1995) and held that the KYCPA gave

rise to “a new statutory cause of action derived from

| egi sl ative | argess, not common |law.” As such, the Sanderson



court declined to graft the discovery rule onto the two-year
statute of Iimtation on KYCPA clains and di sm ssed the
plaintiff’s claimas time-barred. |d. at 9-12.

Consi dering the plain | anguage of KRS 367.220(5) and
KRS 367. 170, we are persuaded that the Sanderson court reached
the correct conclusion. 1In enacting KRS 367.220(5), the
Kent ucky | egislature did not state “[a]ny person bringing an
action under this section nmust bring such action within .
two (2) years fromthe date of the violation of KRS 367.170 or
fromthe date when the cause of action was, or reasonably shoul d
have been, discovered.” Cf. KRS 413.245 (“[A] civil action,
whet her brought in tort or contract, arising out of any act or
om ssion in rendering, or failing to render, professiona
services for others shall be brought within one (1) year from
the date of the occurrence or fromthe date when the cause of
action was, or reasonably should have been, discovered by the
party injured.”)

Cook argues that in enacting the KYCPA the Kentucky
| egislature clearly “created a statute which has the broadest
application in order to give Kentucky consuners the broadest
possi bl e protection for allegedly illegal acts.” Stevens, 759
S.W2d at 821. Wiile the KYCPA may have a broad application to
afford broad protection, it is also specific as to when the

action nmust be brought. |In this case, the act or practice about



whi ch Cook conpl ai ns occurred and her cause of action accrued,
at the very latest, on Novenber 8, 1996, the date she picked up
the car. Cook did not file her conplaint until January of 1999,
nore than two years later; therefore, her cause of action under
the KYCPA is tine-barred.

W nove to the trial court’s dismssal of Count 111 of
Cook’ s conpl aint, the breach of contract claim Cook argues
that the existence of issues of fact preclude summary judgnent
on this claim At this point, we will set out the | ega
standard for summary judgnent. The standard of review on appea
of a summary judgnment is whether the trial court correctly found
there were no genuine issues as to any material fact, and the
nmoving party was entitled to judgnent as a matter of [aw. See

Scifres v. Kraft, Ky. App., 916 S.wW2d 779, 781 (1996).

Addi tionally,

[ T] he summary judgnent procedure is not a
substitute for trial. The circuit judge
must exam ne the evidentiary matter, not to
deci de any issue of fact, but to discover if
a real or genuine issue exists. Al doubts
are to be resolved in favor of the party
opposi ng the notion. The novant shoul d not
succeed unless a right to judgnent is shown
with such clarity that there is no roomleft
for controversy, and it is established that
t he adverse party cannot prevail under any
ci rcumnst ances.

Cty of Florence, Kentucky v. Chipnman, Ky., 38 S.W3d 387, 390

(2001).



The heart of Cook’s case is that State Farm know ngly
violates the ternms of its car insurance policies because State
Farmwites estimates that understate the cost of repair. Cook
all eges that, as a matter of common practice, State Farmfails
to include certain procedures and/or materials necessary to
restore damaged autonobiles to their pre-loss condition. The
trial court took Cook’s breach of contract claimfull circle and
concluded that State Farm established its right to judgnment with
such clarity that there was no roomleft for controversy, and
Cook could not prevail under any circunstances. W are not so
certain.

Wiile State Farmand James R Fultz, Jr. of
Performance had an answer for every contention raised by Cook,
there are genuine issues of material fact on sonme procedures and
repairs that Cook alleges were not included on the estimte, but
were necessary to return her car to its pre-loss condition.
First, there is a genuine issue of material fact as to whether a
front and/or rear-end alignnment was required. State Farm had
the final word on those repairs that it would and woul d not pay
for, not Performance or any other body shop. State Farm did not
pay for an alignnment on Cook’s vehicle after the 1996 colli sion.

Cook retained an expert that stated an alignnent check
and an actual alignnent as part of the repair work were

necessary; State Farnis estimator and Perfornmance assert that an
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al i gnnent was not necessary to restore her vehicle to its pre-
| oss condi tion.

This is a classic battle of the experts, in which
case, it is for the jury to determne the weight and credibility
to be assigned their testinony. Mreover, Cook’s counsel shoul d
be afforded wide latitude to explore witness bias, as should the
attorney for State Farm Finally, it is not for the trial court
to say whether State Farm woul d have authorized the alignnment if
necessary and a result of her covered claim This is an
i nperm ssi ble decision as to fact.

Cook contends that her autonobile sustained frame
damage in the Cctober 1996 accident. Performance’ s visua
damage report indicates that State Farmpaid for frame tine
repair in the amount of 4.0 hours labor. Fultz clarified that,
judging by the actual pull tinme, it probably wasn't the uni body
that had to be repaired, but the hinge pillar on the door that
had to be pulled back to factory specs. After reviewng Fultz's
deposition and Hicks’s deposition (the State Farm esti mator who
originated Cook’s estimate), we find no evidence that
Performance nmeasured the franme after it conpleted the pull, nor
that a frane neasurenent after the pull was an *included
operation.”

“I'ncluded operations” are those specifications for

vari ous auto repair procedures provided in standardized
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gui del i nes, the performance of which are necessary for
conpleting a specific repair. They are done as part of a
procedure and are not specifically listed on the estinate as a
separate line item Contrary to State Farnmis assertions on
appeal, we find no proof that an after-pull frane neasurenent
was an “included operation” in this repair.

On the franme issue, Cook’s expert stated in an
affidavit that Cook conpl ai ned of her vehicle “pulling” and not
driving properly. He believed that the |ikely cause was a “bent
frame,” and there was no franme neasurenent to determne if the
uni body was correctly straightened after the pull. W conclude
there is a genuine issue of material fact on whether State Farm
failed to authorize this necessary procedure to restore her
vehicle to its pre-loss condition.

Sim | ar factual circunstances as those outlined above
preclude summary judgnment on the repair matters of (1) whether a
wet sand and buff was a necessary procedure to restore Cook’s
vehicle to its pre-loss condition in spite of Performance’s
pai nt process; (2) whether sone type of rust prevention
treatment was necessary to restore her vehicle to its pre-|oss
condition in spite of Cook’s |ack of proof that she had rust
protection prior to the collision; (3) whether the pinch weld
repair was an “included operation” that Performance neglected to

do or whether the pinch weld repair was one that State Farmdid
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not pay for; and (4) whether the electric door |ock was not
repaired or whether its sporadic performance nade it inpossible
for State Farm and Performance to know there was a problem As
to the inproper seam sealing, however, sunmary judgnment was in
order as it pertained to the quality of the repair as opposed to
a necessary repair to restore Cook’s vehicle to its pre-Iloss
condi tion.

We nmove to Count Il of Cook’s conplaint alleging
vi ol ations of KRS Section 304.12-010, et seq, relating to trade
practices and frauds in the insurance business. In dismssing
this count, the trial court stated that this claimwas |egally
deficient since State Farm never deni ed paynent of any portion
of Cook’s claim Throughout the proceedings in the circuit
court, State Farmand the trial court operated under the
assunption that Cook brought her second cause of action under
Kentucky’s Unfair Clains Settlenent Practices Act, KRS 304. 12-
230 (UCSPA). The pertinent | anguage of Cook’s second cause of
action is as foll ows:

Pursuant to the provisions of KRS § 304. 12,

et. seq., unfair or deceptive acts or

practices in the business of insurance are

prohi bited. Likew se, false or m sl eading

advertisenments, information, statenents,

etc. are prohibited with respect to the

terms of any policy or the benefits or

advant ages t hereof.

(Enphasi s ours).
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In pertinent part, KRS 304.12-020 is as foll ows:

No person shall make or dissem nate orally
or in other manner any adverti senent,
information, matter, statenent, or thing:

(1) Msrepresenting the terns of any policy
or the benefits or advantages thereof or

di vi dends or share of surplus to be received
thereon, or setting forth false or

m sl eadi ng information or estimates as to

di vi dends or share of surplus previously
paid on simlar policies.

State Farmis correct in asserting that KRS 304.12-010
is an introductory section to Subtitle 12 of the Insurance Code,
but in her conplaint, Cook also alleges a violation of KRS
304. 12- 020 as shown above. KRS 304.12-020 provides a statutory
cause of action separate fromthe UCSPA. The renedy for
viol ation of KRS 304.12-020 is created by KRS 446.070. See

State Farm Mut. Auto Ins. Co. v. Reeder, Ky., 763 S.W2d 116,

117 (1988); Int’'l Resources, Inc. v. New York Life Ins. Co., 950

F.2d 294, 300 (6'" Gir. 1991) (applying Kentucky |aw).

State Farm presented no facts in support of its
assertion that it was entitled to sunmary judgnment on this count
of Cook’s conplaint. Instead, it turned her allegation into a
cause of action under the UCSPA. As the noving party, State
Farm bore the burden of producing evidence that there was no

vi ol ation of KRS 304.12-020. See CR 56.03; Smith v. Higgins,

Ky., 819 S.wW2d 710, 712 (1991). Only then was Cook required to

come forward with evidence to defeat the notion. See Smth, 819
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S.W2d at 712. As State Farm presented no evidence on this
I ssue, summary judgnent was inproper. Accordingly, the tria
court’s issuance of summary judgnent on Count Il of Cook’s
conplaint is vacated and renanded to the trial court for further
proceedi ngs consistent with this opinion.

Finally, we address Count IV of Cook’'s conpl aint
al | egi ng breach of the covenant of good faith and fair dealing.
In dismssing this count, the trial court stated that this claim
was legally deficient since State Farmat all tines acted wth a
reasonabl e basis and in good faith, and because State Farm never
deni ed paynent of any portion of Cook’s claim Cook argues that
this was not a bad faith claimbrought under the UCSPA.
I nstead, Cook contends that State Farm had a duty to exercise
good faith and fair dealing in fulfilling its contractua
obligations to restore Cook’s vehicle to its pre-loss condition.
Moreover, the issues of whether State Farmacted with a
reasonabl e basis and in good faith are necessarily questions for
the jury.

Under Curry v. Fireman’s Fund Ins. Co., Ky., 784

S.W2d 176, 178 (1989), the Kentucky Supreme Court recognized
the tort of bad faith by an insurer in dealing with its own

insured. In so doing, the court overrul ed Federal Kenper Ins.

Co. v. Hornback, Ky., 711 S.W2d 844 (1989), which abolished

tort liability to a policyhol der, regardl ess of the conduct of
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the insurance carrier. See Curry, 784 S.W2d at 178. The Curry
court characterized the abolition of tort liability as
permtting

an insurance carrier to deny paynent w thout
any justification, attenpt unfair conprom se
by exploiting the policyholder's economc

ci rcunst ance, and del ay paynent by
[itigation with no greater possible

detri nent than paynent of the anpunt justly
owed plus interest.

In this society, first party insurance
coverage against a host of risks is
recogni zed as essential. Fromcradle to
grave individuals willingly pay premuns to
i nsurance conpani es to obtain financial
protection agai nst property and persona

| o0ss. Wthout a reasonable neans to assure
pronpt and bargai ned-for conpensation when
di saster strikes, the peace of m nd bought
and paid for is illusory. The rule in
Federal Kenper is unjust and, despite its
recency, should not be perpetuat ed.

Id. at 178.

The majority in Curry did not go so far as to
set out the elenents of a bad faith claim although Chief
Justice Stephens authored a concurring opinion in which he
cautioned as foll ows:

[ Cl auses of action for tortious breach of
contract mnust be carefully circunscribed, as
set forth in Justice Leibson’s dissent in
Federal Kenper. An insured does not avai

hi nsel f of this cause of action by nerely
all eging bad faith due to an insurance
conpany’s disputing or del ayi ng paynent on a
claim An insured nust prove that the
insurer is obligated to pay under the
policy, that the insurer |acks a reasonable
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basis for denying the claim and that the

i nsurer either knew there was no reasonabl e
basis to deny the claimor acted with

reckl ess disregard for whether such a basis
existed. An insurer’s refusal to pay on a
claim alone, should not be sufficient to
trigger the firing of this newtort.

Id. at 178.

In an opinion rendered after Curry, the Kentucky

Suprene Court incorporated the above elenents in an attenpt
to explain the nmechanics involved in applying Stevens,

supra. (KYCPA), Reeder, supra. (UCSPA) and Curry, supra.

(bad faith in breach of insurance policy based on common

law principles). See Wttner v. Jones, Ky., 864 S. W2d

885, 886 and 890 (1993). Moreover, the Wttnmer court went
one step further and specified that before a bad faith
cause of action exists in the first place, “there nust be
sufficient evidence of intentional m sconduct or reckless
di sregard of the rights of an insured or a clainmant to
warrant submtting the right to award punitive damages to
the jury.” Id. at 890.

In short, while Kentucky’s highest court has
recogni zed that an insurer’s conduct in sone circunstances
may nove beyond breach of contract to tortious breach of
contract, it has also prescribed specific paraneters to
define a party’s burden in establishing this cause of

action. In arguing that the trial court erred in

-17-



di sm ssing her bad faith cause of action, Cook reiterates
State Farmis failure in her case to wite an estimate that
woul d include all repairs necessary to return her vehicle
toits pre-loss condition. Cook nmakes no attenpt to
address the line of Kentucky cases discussed at |ength
above. Instead, she relies on an Arizona Court of Appeals

case, Oson v. State Farm Mut. Auto Ins. Co., 1 CA-CV 99-

0172 (March 26, 2000).
Kentucky requires a denial of a claimas a
prerequisite to bringing a common |aw bad faith cl aim

against an insurer. See Wttner, 864 S.W2d at 890. In

this case, State Farmdid not delay or deny Cook’ s claim
Wil e Cook may argue that failing to restore her car to its
pre-loss condition or “lowballing” the estimate is a
denial of a claimon sone |level, she has made no attenpt to
do so, and we decline to make that argunent for her. See
CR 76.12(4)(c)(v).

Further, it is undisputed that upon |earning of
t he remai ni ng damage to her vehicle, allegedly as a result
of the October 1996 accident, Cook did not contact State
Farmto seek additional paynent or repair. Further, Cook
did not contact State Farmin the days follow ng the
accident after she noticed that her car did not steer

correctly. In other words, Cook nmade no attenpt to
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negotiate with State Farm on those repairs that she now
deens are necessary, such that State Farm woul d have eit her
agreed to pay for the repairs or denied paynent. As to the
di sm ssal of Count |1V of Cook’s conplaint, we affirmthe
trial court’s grant of summary judgnent in favor of State
Far m

For the foregoing reasons, the Boone G rcuit
Court’s Order granting sunmary judgnment in favor of State
Farmis affirnmed in part and vacated and remanded in part

for proceedi ngs consistent with this opinion.
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