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BEFORE: COMBS, CHI EF JUDGE; M NTON, AND VANMETER, JUDGES.
VANMETER, JUDGE: This is a petition for review froman order
entered by the Wirkers’ Conpensation Board (Board) affirmng the
di smissal of a claimby an adm nistrative |aw judge (ALJ) as
barred by the statute of limtations. For the reasons stated
hereafter, we affirm

Appel lant Jennifer MIller was injured in Decenber 1999
during the course of her enploynment with appel |l ee Stearns

Techni cal Textiles Co. Appellant was paid tenporary total



disability benefit paynents (TTD) for several weeks endi ng on
January 23, 2000. On January 26, 2000, appellee submtted, to
t he Departnent of Workers' Clainms (DW), an IA-2 form (Wrkers’
Conpensat i on- Subsequent Report) which stated the date upon which
TTD paynents began and the period of tinme for which they woul d
run, but not the specific date of termnation. No |letter of
term nation was generated by the DW on behalf of appell ant.
However, on Decenber 28, 2000, appellee transmtted to the DNC a
second | A-2, which plainly stated the termnation date. At that
time, a termnation |letter was generated to i nform appell ant of
her rights, including the fact that any claimfor additiona
benefits nust be filed within two years of the last TTD paynent.
The letter specified that such benefits had term nated on
January 23, 2000. After seeking |legal counsel in the spring of
2002, appellant filed a clai mon Decenber 30, 2002, which was
within two years of the letter generated by the DWC, but nore
than two years after the tinme of her injury and the term nation
of TTD paynents. The ALJ sustai ned appellee’s notion to dismss
the claimas having been filed outside of the applicable
statutory limtations period. The Board affirmed and this
appeal foll owed.

Appel I ee’ s sol e contention on appeal is that the Board
erred by dism ssing her claimas barred by the statute of

[imtations. W disagree.



KRS 342.185(1) provides in part:

I f paynents of inconme benefits have been
made, the filing of an application for

adj ustnment of claimw th the departnent
within the period shall not be required, but
shall becone requisite within two (2) years
foll owi ng the suspensi on of paynents or
wthin two (2) years of the date of the

acci dent, whichever is later.

The record indicates that the DAC mail ed the WC 3
form dated Decenber 28, 2000, to appellant at her correct
address. The form which showed a “Term nati on Date” of January
23, 2000, stated:

Re: File: 00-98391
Term nation Date: 01/23/2000

The Departnent of Workers Cains recently
recei ved notice fromyour enployer’s workers
conpensation cl ai s adm ni strator that

i ncome benefits being paid to you as a
result of a work-related injury/illness were
term nated as of the above date. Any

medi cal bills that you incur for necessary
treatnent of this injury/illness should
still be forwarded to the clains

adm ni strator.

If you continue to be disabl ed because of
this injury/illness, you may request

addi tional benefits by filing an
“Application for Resolution of Cainmf with
t he Departnent of Workers Cainms. The
claim including one for nedical expenses,
must be filed within two years after the
date your injury occurred, or, within two
years after the last voluntary paynent of

i ncome benefits to you, whichever event | ast
occurs.

If aclaimis not filed within this tine
frame, any claimfor workers conpensati on
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benefits as a result of this injury/illness
wi || be barred.

Thus, the letter clearly advised appellant, |less than a year
after the stated date of termnation of TTD paynents, that any
claimfor additional paynment nust be filed within two years of
the term nation of benefits date, i.e., wthin approximately,
the next thirteen nonths after receipt of the W>-3 letter.

In arguing that she is entitled to relief because
appel l ee blatantly disregarded its obligation under KRS 342. 040
to informthe DW of term nation of TTD paynents, appellant
relies on the cases of H E. Neumann Co. v. Lee, Ky., 975 S.W
2d 917 (1998), Ingersroll-Rand Conpany v. Wittaker, Ky. App.,
883 S.W 2d 514 (1994), and City of Frankfort v. Rogers, Ky.
App., 765 S.W 2d 579 (1988). However, appellant’s reliance on
t hose cases is msplaced as, in each instance, the enployers
never provided the DWC with notice that TTD paynents had been
termnated or in one case, that an injury had even occurred. As
aresult, the DWC, in these cases, did not provide notice to the
enpl oyees of the two-year statute of |[imtations applicable to
their clains. Here, by contrast, although the notice which
appel l ee provided to the DWC three days after term nation of TTD
paynents evidently was not conplete and did not trigger the
DWC s sending of notice to appellant, appellee did provide the

DWC with conplete notice of the term nation of TTD paynents sone



el even noths later. The DWC, in turn, provided appellant with
notice of her rights concerning the tinme in which she could file
a claim thereby allowi ng her sone thirteen nonths in which to
file atinely claim

As noted by the Board, appellant “failed to show how
that period of nonconpliance deprived her of notice concerning
the need to file a claimand the applicable period of
[imtations prior to the running of that period.” There is
nothing in the record to indicate that the tardi ness of the
letter so adversely affected appellant’s rights so as to nake it
i npossi ble for her to act in accordance with the statute of
limtations.

For the reasons stated above, the opinion of the
Worker’ s Conpensation Board is affirmed.

M NTON, JUDGE, CONCURS.

COVMBS, CHI EF JUDGE, DI SSENTS AND FI LES SEPARATE
OPI NI ON.

COMBS, CHI EF JUDGE, DI SSENTING Wiile | agree that
the appellant did receive notice as to term nation of paynents
wi thin an arguably adequate tinme within which to seek counse
and to file a claim the statute (KRS 342.185(1)) contenpl ates a
t wo-year period follow ng suspension of paynents. The fact that

t he DWC del ayed el even nonths in sending that required letter of



notice effectively deprived her of nearly one-half the tine
contenpl ated and provided to her by the General Assenbly.

The statutory | anguage shoul d not be disregarded —
especially where such a Il engthy period of delay on the part of
DWC is involved. Such logic could presumably justify a | onger
period of dilatory notification -— thus by adm nistrative fiat
truncating even nore the tinme provided by a clear statutory
provi sion. The phil osophy underlying Wrkers” Conpensation
| egislation requires that it be liberally construed in favor of
the injured enployee — not in deference to bureaucratic notice
procedures that run afoul of statutory limtation periods
granted to the enpl oyee.

As her claimwas tinely filed if neasured by the
letter of notification, | would reverse the Board and allow this

claimto proceed.
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