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McANULTY, JUDGE: Thomas Sanders, an inmate at the Eastern

Kent ucky Correctional Conplex (EKCC), appeals, pro se, fromthe
order of the Morgan Circuit Court dismssing his notion to file
an anmended petition to his previously dism ssed declaratory

j udgnent action. The declaratory judgnment action alleged that
hi s due process and equal protection constitutional rights were

violated during the disciplinary proceeding. Warden, George



MIllion, responded with a notion to disnmiss that was granted and
entered August 22, 2002. Sanders then filed a post-judgnent
notion to vacate the order for tine to anend his origina
notion. This post-judgnment notion was deni ed by order and
entered Septenber 19, 2002. Despite the order denying the
amendnment, on Septenber 24, 2002, Sanders filed a suppl enental
notion for declaratory judgnent and a notion for Joi nder of
Def endant s/ Respondents. These notions were deni ed on Septenber
24, 2002. Sanders appeals claimng that he was deni ed due
process because he was not allowed to file his anendnents. 1In
finding the Crcuit Court did not abuse its discretion in
denyi ng Sanders an opportunity to amend after the origina
decl aratory notion was di sm ssed and finding there was sone
evi dence to support the prison adjustnent hearing s decision, we
affirm

Sanders was charged with participating in a three-way
t el ephone call and obtaining privileges under false pretenses
The charges stemmed froma three-way tel ephone call Sanders had
with his nmother and aunt discussing false informati on he pl aced
in his furlough application. At his May 13, 2002 hearing, the
t aped tel ephone conversation was played, per Sanders request on
the investigative report. Sanders was found guilty on both
charges and was penalized with a thirty-day restriction of

t el ephone privileges. He was also penalized thirty days of
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di sci plinary segregation, suspended for three nonths, and
forfeiture of sixty days good tine. Sanders was al so deprived
of his community custody status as a secondary result of the
above penalties.

Sanders appeal ed the decision to the prison warden,
who affirmed the disciplinary decision. The warden found that
there were no due process violations in the reports or
t hroughout the hearing. The warden also found that the taped
conversation clearly identified Sanders as the caller. Sanders
then sought judicial review by filing a notion for declaratory
judgnment in the Morgan Gircuit Court, seeking (1) dismssal of
the disciplinary charges, (2) expungenent of his prison record,
(3) an order that his community custody status be restored, and
(4) $5000.00 in punitive damages for the “willful and know ng
di sregard” of his rights. Sanders generally alleged the
violation of his due process and equal protection rights.
Sanders essentially clainmed that the disciplinary report was not
received by himin a tinely fashion and was not cl ear and
conci se. The appellee responded with a notion to dismss
asserting that Sanders failed to denonstrate the violation of
any established right. This notion to dism ss was granted by
the circuit court and entered August 22, 2002.

On August 30, 2002, Sanders responded by filing a

post -j udgnent notion requesting that the order be vacated so
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that he could anend his original notion for declaratory
judgnent. Sanders argues in his appeal that this notion was
granted, however, court records show that this notion to anmend
was deni ed by order entered Septenber 19, 2002. The circuit
court did not vacate its order dism ssing the origina
declaratory notion and it did not grant Sanders | eave to anend
his initial declaratory judgnent. Despite the court’s denial,
Sanders then filed an anended notion and a notion to join

addi tional respondents on Septenber 24, 2002. By order entered
Septenber 24, 2002, the circuit court denied Sanders’ anended
notion and notion for additional respondents as untinely and
stating that the prior action had already been dism ssed. This
appeal foll owed.

Sanders rai ses many issues regardi ng whet her or not
hi s anended notion and request to add respondents was tinely
filed. He also raises issues regardi ng whether his due process
rights were violated by the circuit court’s denial of his
noti ons because they were not tinely filed. Specifically,
Sanders clainms that his anended notion was deni ed because due to
the court clerk’s error, he was not able to file his notion in
time. These issues, however, are irrelevant to the case at hand
because the original declaratory judgnment was di sm ssed. The
circuit court then had the discretion in whether or not to all ow

an amendnent to the original notion. Despite what Sanders



claims, the circuit court denied, not granted, Sanders notion
for leave to anmend. The central issue here is whether or not
the circuit court abused its discretion in denying Sander’s
notion to anmend his declaratory judgnent.

Sanders did tinely file his notion for | eave to anend
by filing eight days after the judgnent denying his declaratory
j udgnment was entered. Kentucky Rule of Gvil Procedure (CR)

15. 01 provides that anmendnents to pleadings “shall be freely
gi ven when justice so requires.” However, once a trial court
has made a ruling on whether to grant |eave to anmend, our

standard of review of that decision is one of clear abuse of

di scretion. Bowing v. Cormonweal th, Ky., 981 S.W2d 545, 548

(1998), citing G aves v. Wner, Ky., 351 S.W2d 193 (1961). 1In

determ ning whether to grant [ eave to anend, the trial court may
| ook at factors that include “the failure to cure deficiencies
by amendnment or the futility of the amendnment itself.” Bowing,

981 S.W2d at 548, quoting First National Bank of C ncinnati v.

Hart mann, Ky. App., 747 S.W2d 614, 616 (1988).

Upon reviewing the record, we find that the circuit
court did not abuse its discretion in denying Sanders |eave to
amend his conplaint. Under the “futility of the anmendnent
itself” factor and based on Sanders notion for |eave to anend,
the circuit court had reason to find that Sanders anmendnent

woul d not change the dism ssal of the original declaratory
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judgnent. In his notion for |eave to anend, Sanders all eges
that as a pro se litigant, his conplaint should be liberally
construed. He also clains since he | acks know edge of the |aw,
he shoul d receive nore tine to becone famliar with the
appropriate lawto help prove his clains. In his notion to
amend, the only other stated ground for |eave was he needed the
edition of the Corrections Policy and Procedure 15.6 that was in
effect at the tinme of the incident before he could properly
argue the issue. The only other allegation Sanders nade was

t hat he was never able to exam ne the Correction Policies and
Procedures (“CPP") 15.6 that was in effect at the tinme of the

i nfractions.

Sanders asserts in his original declaratory notion
that his due process rights were viol ated because he did not
receive a copy of the incident report within 72 hours fromthe
time of the incident. The CPP does not require that Sanders be
given the investigative report within 72 hours of the incident,
nor does any case |aw provide Sanders with that asserted right.

WIlff v. McDonnell, 418 U.S. 539, 94 S. C. 2963, 41 L. Ed. 2d

935 (1974). G anting Sanders notion for |eave to anend based
only on the assertions that he needed to read the applicable CPP
or that he was unfamliar with the [ aw would not alter the
circuit court’s decision dismssing the original declaratory

nmoti on.



Sanders also alleged in his original declaratory
nmotion that the disciplinary report was not clear and conci se.
Sanders did not specify how these wite-ups were |acking, only
that they were not “according to howthe Policy . . . 15.6
states that this report [s]hall be (sic).” The purposes of
these reports are (1) to produce a witten record for judicial
review and (2) “to give the charged party a chance to nmarsha
the facts in his defense and to clarify what the charges are, in
fact.” 1d. at 564, 94 S. (. at 2978 (citations omtted).
There is nothing to suggest these reports were not clear and
conci se.

Granting | eave to anend, based on this ground, would
al so be futile. Upon reviewing the disciplinary reports, it is
cl ear that Sanders was provided with notice of the charges to
enable himin such a way as to prepare for his defense. The
reports state the events that occurred, who was invol ved, and
lists the evidence that was going to be used at the hearing.
Clearly, Sanders was able to discern fromthe reports what
charges were bei ng brought against himand adequately prepare
for his defense. Sanders notion for |leave to anend only all eged
that he needed the edition of the CPP procedures in effect at
the tinme of the violation, and by allowing himthis would not

alter the circuit court’s dism ssal since the CPP's were not



violated. Also, the trial court had been provided a copy of the
appl i cabl e CPP before ruling.

Next, Sanders alleged in his original declaratory
notion that the evidence used against himat the disciplinary
hearing was i nproper because it was unreliable. Sanders
asserted that it was unreliable because a nicknane was used on
the tape, instead of his original name. According to the
reports, Sanders requested to have the tape played at his
hearing. The warden also stated that the tape clearly
identified Sanders as the caller on the tape. Sanders notion
for leave to anend did not point out any other reason why these
t apes were inadm ssible or how an anmendnent woul d show a due
process claim Sanders has not provided any additiona
i nformati on which would require the circuit court to believe the
amendnent woul d have changed the result of the previous
di sm ssal

Aside fromthe denial of |eave to anend, Sanders
asserts that the dism ssal of his original declaratory judgnment
was i nproper. The United States Suprene Court has held that
only minimal procedures are necessary to protect the due process
of a prisoner where his behavior credits are at stake. These
m ni mal procedures are advanced notice of the disciplinary
charges, a reasonabl e opportunity to be heard (including the

opportunity to call w tnesses and present docunmentary evi dence),
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and a brief witten statenent by the fact finder of the evidence
relied upon and the reasons for the disciplinary action. |[|d. at

563-567, 94 S. . at 2978-2980. Kentucky has al so foll owed

t hese requirenents. Stanford v. Parker, Ky. App., 949 S. wW2d

616, 617 (1996): Smith v. O Dea, Ky. App., 939 S.wW2d 353, 357

(1997). Sanders has failed to denonstrate that the procedure
foll owed by the prison adjustnment conmttee failed to provide
himw th due process since he had (1) notice of the disciplinary
charges, (2) he had the opportunity to call w tnesses, he just
chose not to, and (3) he received witten notice as to why the
adjustnment commttee found himguilty. The adjustnment hearing
officer relied on the taped phone conversation and the

di sciplinary report to convict Sanders. The information

provi ded by Sanders on the investigative report relates to the
events the hearing commttee found the phone tape to reflect.
Sanders even admits on one of the investigative reports that he
made a phone call to his aunt and that his nother was at her
house. The warden al so noted that there was enough information
on the tape to identify Sanders as the caller, even if a

ni ckname was used by his nother. The standard of review over
adj ustnment comm ttee decisions to revoke good tinme credits nust

be supported by “sone evidence.” Superintendent, Massachusetts

Correctional Institution, Walpole v. Hill, 472 U. S. 445, 455,

105 S. C. 2768, 2774, 86 L. Ed. 2d 356 (1985). This standard
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has al so been adopted by Kentucky courts. Stanford, 949 S. W 2d

at 617; O Dea, 939 SSW2d at 357. There is evidence in the

record that the adjustnment commttee relied on in finding
Sanders guilty. This evidence qualifies as “sonme evidence” to
support the decision of the adjustnment conmttee. The fact that
Sanders admts to talking to his nother and aunt on the
i nvestigative reports helps to provide sone evi dence that
Sanders was on the taped conversation. Those tapes al so provide
sone evidence for the adjustnent commttee to deduce their
conclusion that Sanders was guilty of the disciplinary charges.
Since the findings of fact by the adjustnent conmttee were
supported by sone evidence, its decision will not be overturned.
Finally, Sanders asserted, in his unauthorized
suppl enental notion to his original declaratory notion, that he
was not provided with a copy of the taped tel ephone conversation
used at the hearing in accordance with CPP 15.6 VI(C)(4)(b)(3).
The appel | ee contends that Sanders has failed to preserve this
for review as he did not raise this issue in either his appea
to the warden, his original declaratory notion, or his notion
for leave to anend the declaratory notion. A person cannot
“invoke CR 59.05 to raise argunents and introduce evi dence that
could and shoul d have been presented during the proceedi ngs

before entry of the judgnent.” Hopkins v. Ratliff, Ky. App.,

957 S.W2d 300, 301 (1997). *“The failure to raise an issue
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before an adm nistrative body precludes a litigant from
asserting that issue in an action for judicial review of the

agency’s action.” O Dea v. CUark, Ky. App., 883 S.W2d 888, 892

(1994), citing Personnel Board v. Heck, Ky. App., 725 S.W2d 13

(1986). “The focal point for [this] judicial review should be
the adm nistrative record already in existence, not sone new
record made initially in the reviewing court.” O Dea, 939

S.W2d at 356, quoting Florida Power & Light Co. v. Lorion, 470

US 729, 743, 105 S. C. 1598, 1607, 84 L. Ed. 2d 643 (1985).
Sanders filed his notion for | eave to anmend his origina
decl aratory notion on August 30, 2002. However, he did not file
an actual amended notion until Septenber 24, 2002 (al nost a
month later) and five days after the circuit court had denied
Sanders | eave to anend. Thus, Sanders anmended notion was
unaut hori zed and di sm ssed by the circuit court as being
untinmely since a judgnment had al ready been entered. Since
Sanders did not raise this issue of not being provided with a
copy of the taped phone conversation pursuant to CPP 15.6
VI(C)(4)(b)(3) until he filed an unauthorized anended noti on,
t hese i ssues were not considered by the trial court. They
cannot now be considered here for the first tine.

For the foregoing reasons, the judgnent of the Morgan

Circuit Court is affirned.
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SCHRCDER, JUDGE, CONCURS.

DYCHE, JUDGE, CONCURS | N RESULT.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Thomas Sanders, Pro Se Rebecca Bayl ous
Loui svill e, Kentucky Frankfort, Kentucky
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