RENDERED: Septenber 17, 2004; 10:00 a. m
TO BE PUBLI SHED

Conmuuuealth Of Kentucky

@Conurt of Appeals

NO 2004- CA-001115-WC

HATONYA KENDRI CK APPELLANT

PETI TI ON FOR REVI EW OF A DECI SI ON
V. OF THE WORKERS' COVPENSATI ON BOARD
ACTI ON NO WC-95-07370

TOYOTA; WORKERS' COVPENSATI ON
FUNDS; HON. BONNI E KI TTI NGER
ADM NI STRATI VE LAW JUDGE; AND
WORKERS' COVPENSATI ON BOARD APPELLEES

OPI NI ON
AFFI RM NG

Kk Kk Kk Kk Kk
BEFORE: GUI DUGLI, TACKETT, AND VANMETER, JUDGES.

GUI DUG.lI, JUDGE: Hatonya Kendrick (hereinafter “Kendrick”) has
petitioned this Court for review of the decision of the Wrkers’
Conpensati on Board (hereinafter “the Board”), which affirmed the
April 26 and May 29, 2002, orders of the Chief Admnistrative
Law Judge that declined to extend the four-year reopening
[imtation contained in KRS 342.125(3). In her petition,
Kendrick asserts that Toyota's post-award vol untary paynent of

tenporary total disability benefits extended the four-year



[imtation period, or, in the alternative, that the paynent
served as a wai ver/estoppel as to the requirenents of KRS
342.125(3). W affirm

In Western Baptist Hospital v. Kelly, Ky., 827 S.wW2d

685 (1992), the Suprene Court of Kentucky addressed its role and
that of this Court in review ng decisions in workers’
conpensati on actions. “The function of further review of the
WCB in the Court of Appeals is to correct the Board only where
the [] Court perceives the Board has overl ooked or m sconstrued
controlling statutes or precedent, or conmtted an error in
assessing the evidence so flagrant as to cause gross injustice.”
Id. at 687-88. In the present matter, we have determ ned that
the Board did not overl ook or m sconstrue any controlling
authority or commt any error in assessing the evidence.
Further, because we cannot inprove upon the Board s excell ent
opi nion, we shall adopt the opinion authored by Board Menber
Gardner as our own:?!
The only issue rai sed by Hatonya
Kendrick (“Kendrick”) on appeal is whether
t he paynent of tenporary total disability
(“TTD’) benefits extends the four-year
reopening limtation of KRS 342.125(3).
The facts and procedures necessary to

determi ne the issue on appeal are |linted.
By opinion and award rendered August 11,

! Al though the Board relies upon an earlier, unpublished opinion of this
Court, which cannot be cited as authority, we neverthel ess have revi ewed t hat
deci sion and through our own research have determined that the prior holding
as relied upon by the Board accurately reflects the | aw
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1997, Kendrick was awarded 20% occupati ona
disability for injuries to her upper
extremties sustained on February 2, 1994,
in the course and scope of her enpl oynent
wi th Toyota Manufacturing (“Toyota”).

More than four years later, on March
27, 2002, Kendrick filed a notion to reopen,
based on a change of condition — that she
was now nore di sabled than at the tinme of
her award. Her affidavit attached to the
notion stated she had been under the care of
her treating physician, Dr. Luis Schecker
and Toyota had voluntarily instituted TTD
benefits through February 12, 2002.
Kendrick cl ai mred she had not yet reached
maxi mum medi cal inprovenent. In an order
rendered April 26, 2002, Hon. Sheila C
Lowt her, Chief Adm nistrative Law Judge
(“CALJ”) granted Kendrick’s notion to
reopen. The order stated the CALJ
recogni zed the existence of the limtations
period of KRS 342.125 as anended effective
Decenber 12, 1996. However, in light of
Kendrick’s assertion that she was entitled
to an additional period of TTD, the nmatter
was reopened. The CALJ, in a subsequent
order rendered May 29, 2002, further
clarified that the reopening was solely
al l owed to address Kendrick’s claimfor an
addi ti onal period of TTD.

The matter was assigned to
Adm ni strative Law Judge Ron Johnson. A
benefit review conference (“BRC’) was held
on Decenber 10, 2002. The BRC order and
menor andum st at ed Kendri ck had not wai ved
her right to appeal the interlocutory order
of May 29, 2002 Iimting her reopening to
the issue of an additional period of TTD.
The claimwas | ater reassigned to Hon.
Bonnie Kittinger, Adm nistrative Law Judge
(“ALJ”) who determ ned, in an order rendered
Decenber 30, 2002, Kendrick had not reached
maxi mum medi cal i nprovenent and TTD benefits
shoul d be reinstated. Kendrick was referred
for a university evaluation on the issue of
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maxi mum medi cal i nprovenent, and the claim
was placed in abeyance. In an order
rendered January 20, 2004, the ALJ

determ ned Kendrick was at naxi num nmedi ca

i nprovenent and, therefore, her claimfor
additional TTD benefits was deni ed.

On appeal, Kendrick argues since TTD
benefits were voluntarily reinstated post-
award, and within four years of the August
11, 1997 award, the paynents extended the
four-year period to file a notion to reopen
pursuant to KRS 342.125(3). Kendrick argues
she could not or should not file a notion to
reopen during the period of paynent of TTD
benefits because she was receiving benefits
and, for that reason, there was nothing to
adj udi cate. She submts that her notion was
tinmely because it was made within four years
of the last payment of TTD benefits. She
t akes the position that either the period in
which to file a claimwas | engthened by
paynment of TTD benefits, or in the
alternative, paynent of TTD should serve as
a wai ver/estoppel as to the requirenents of
KRS 342.125(3).

In response, Toyota argues the four-
year period of KRS 342.125(3) cannot be
extended. |t contends that even though
Kendri ck was receiving voluntary paynment of
TTD, earlier reopening is not prohibited by
statute or case law. Toyota submits that
KRS 342.125(3) is a specific statute of
[imtations and therefore takes precedence
over the nore general statute of limtations
found in KRS 342. 185 and KRS 342.265. It
al so submits this is not a situation in
whi ch est oppel / wai ver applies. |In support
of its argunments, Toyota cites Baker v. Cty

of Louisville, 2003-CA-000079 (rendered
Sept enber 19, 2003 and desi gnated not to be
publ i shed). 2

2 2003 W. 22159056 (Ky. App.)[footnote 1 in original].
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The version of KRS 342.125(3), in
effect on the date of Kendrick s award
provides in pertinent part:

Except for reopening solely
for determ nation of the
conpensabi lity of nedica
expenses, fraud, or conform ng the
award as set forth in KRS
342.730(1)(c)2., or for reducing a
permanent total disability award
when an enpl oyee returns to work,
or seeking tenporary total
disability benefits during the
period of an award, no cl ai m shal
be reopened nore than four (4)
years follow ng the date of the
original award or order granting
or denying benefits.

Prior to the 1996 anendnents, an
injured worker was permtted to reopen a
settlenent or award at any tinme. However,
since Decenber 12, 1996, tine limtation has
been i nposed with the intended purpose of
cutting off, after four years, al
reopeni ngs for awards entered after that
date, subject only to the enunerated
exceptions. See Brooks v. University of
Louisville Hospital, Ky., 33 S.W3d 526
(2000); Meade v. Reedy Coal Co., Ky., 13
S.W3d 619 (2000). Since Kendrick' s award
was dated August 11, 1997, her notion to
reopen, on its face, was violative of the
four year statute of Iimtations in KRS
342.125(3). Voluntary paynent of TTD
benefits post-award is not an exception
contained wthin the statute.

The Kentucky Court of Appeals, in Baker

v. Gty of Louisville, supra, addressed the
very argunment Kendrick now makes on appeal .
Wil e we recogni ze that an unpubli shed

opi nion fromour appellate court does not
constitute either primry or secondary
authority in the courts of the Commonweal t h,
nonet hel ess we deemit prudent to adopt the
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court of appeals’ reasoning until such tine
there is published authority addressing the
issue. | n Baker, supra, unlike the case sub
judice, the claimnt was injured prior to
1996 and settled his claimbefore the
effective date of the 1996 anendnents, thus
triggering the statute of limtations
contained in KRS 342.125(8). That statute
provi des “clains decided prior to Decenber
12, 1996, may be reopened within four (4)
years of the award or order, or within four
(4) years of Decenber 12, 1996, whichever is
later. . . .” The court’s reasoning,
however, applies equally to KRS 342. 125(3).
Addressing the clainmant’s argunent that the
abeyance provisions contained in KRS
342.265(5) and the statute of Iimtations
contained in KRS 342.185(1) should be
applied so as to extend the statute of
[imtations on reopening, the court

determ ned those statutes were directed
solely to the “application for resol ution of
a clainmi and the filing of an “application
for adjustnent of clainf respectively. The
court stated that based upon the plain

| anguage of the statutes, they were
applicable to initial clainms and not notions
to reopen. The court further stated:

Mor eover, although KRS 342. 265(5)
and KRS 342.185(1) are genera
statutes of limtations, the four-
year limtations period set out in
KRS 342.125(8) deals specifically
with the reopening of a claim It
is well established that when two
statutory provisions deal with a
simlar subject matter, the
specific statute controls over the
general statute. Boyd v. C & H
Transportation, Ky., 902 S.W2d
823[, 824] (1995); Land v.

Newsone, Ky., 614 S.W2d 948
(1981). As KRS 342.125(8)

speci fically and unanbi guously
addresses the filing deadline for
the reopening of a claim it
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clearly applied in the situation
bef ore us on appeal .

Baker v. Gty of Louisville, supra.

Li kewi se, KRS 342.125(3) is specific to
reopeni ng and neither KRS 342. 265(5) nor KRS
342.185(1) has any application.

Furthernore, we disagree wi th Kendrick
that the principle of equitable
est oppel / wai ver applies. Again, this issue
was di scussed in Baker, supra, wherein the
court identified the essential elenents of
equi t abl e est oppel as:

(1) conduct which
anounts to a false
representation or
conceal ment of materia
facts, or[,] at |east,
which is calculated to
convey the inpression
that the facts are

ot herwi se than, and

i nconsi stent with, those
whi ch the party
subsequently attenpts to
assert; (2) the
intention, or at |east

t he expectation, that
such conduct shall be
acted upon by, or

i nfl uence, the other
party or other persons;
and (3) know edge,
actual or constructive,
of the real facts. And,
broadl y speaking, as
related to the party
claim ng the estoppel,
the essential elenents
are (1) lack of

know edge and of the
neans of know edge of
the truth as to the
facts in question; (2)
reliance, in good faith,
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upon the conduct or
statenments of the party
to be estopped; and (3)
action or inaction based
t hereon of such a
character as to change
the position or status
of the party claimng
the estoppel, to his
injury, detrinment, or
prej udi ce.

Wei and v. Board of Trustees of
Kent ucky Retirenent Systens, Ky.,
25 S.W3d 88, 91 (2000) (quoting
El ectric and Water Pl ant Board of
Cty of Frankfort v. Suburban
Acres Devel opnent, Inc., Ky., 513
S.W2d [489], 491 (1974)).

Baker, slip opinion at p[.] 3. The court
det er m ned:

Clearly, the facts herein do
not satisfy the requirenents for
equi tabl e estoppel. The city’s
paynment of voluntary TTD benefits,
consistent with its obligation
under KRS Chapter 342, was not
conduct which amounted to a fal se
representation of a material fact.
Further, it cannot be said that
Baker | acked the neans to acquire
know edge regardi ng the
[imtations period set out in KRS
342.125(8). Hence, no basis
exi sts for applying the doctrine
of equitable estoppel so as to
deprive the city of its
limtations defense.

| d.

We fully agree with Toyota that its
vol untary paynent of TTD benefits was not an
action of waiver or estoppel so as to



prevent it fromasserting the four-year
statute of limtations of KRS 342.125(3).

Accordi ngly, the decision of the
Adm ni strative Law Judge is hereby AFFI RVED

For the foregoing reasons, the Board s decision

affirmng the order limting the reopening is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE, TOYOTA:
Wayne C. Daub H. Dougl as Jones
Loui sville, KY Kenneth J. Dietz

FI orence, KY

BRI EF FOR APPELLEE, WORKERS
COVPENSATI ON FUNDS

David W Barr
Frankfort, KY



