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SCHRCDER, JUDGE: Richard A. Sweet filed two appeal s and Janet
M Sweet filed a cross-appeal fromfindings of fact and
conclusions of |law entered by the Jefferson Fam |y Court which,
anong ot her things, established child support and mai ntenance
paynments and distributed marital property. Qur Court
consol i dated said appeals. For the reasons stated bel ow, we
affirmin part, reverse in part, and renmand for proceedi ngs
consistent with this opinion. The issue renanded is limted to
t he character of a $50, 000. 00 paynment made by Richard to Janet
in Decenber 2001.

The parties were married on February 15, 1980. The
parties had two children during the marriage, Richard Al exander,
born July 23, 1985, and Samant ha Al exander, born Cctober 23,
1989. On April 19, 2001, Richard filed a petition for
di ssolution of marriage in Jefferson Famly Court.

On January 15, 2002, the famly court entered a fina
decree of dissolution of marriage. On Novenber 13, 2002,
follow ng a hearing on the contested issues, the famly court
entered its findings of fact, conclusions of |aw, and
suppl enent al decree awardi ng each of the parties fifty percent
of the value of the marital assets, including the val ue of
Ri chard’ s nedical practice, Richard s retirenent account, the

marital residence, investnent accounts, closely-held business



interests, and the parties’ marital personal property. The
famly court al so awarded nai ntenance to Janet in the anount of
$7,500. 00 per nonth for a period of five years and $5, 000. 00 per
nonth for an additional five years. |In addition, the famly
court awarded Janet child support of $3,000.00 per nonth |ess
25% of the agreed upon private school tuition for the children.
Subsequently, Richard and Janet each filed notions to
alter, amend, or vacate pursuant to CR' 59. On Decenber 30,
2002, the trial court entered an order setting forth m nor
nodi fications to its original decision. R chard and Janet each
filed appeals fromthe Novenber 13, 2002 and Decenber 30, 2002,
orders (No. 2003-CA-000203- MR and No. 2003- CA- 000239- MR,
respectively). In the neantine, Richard filed a notion to
alter, vacate or anend the famly court’s Decenber 30, 2002,
order. On March 12, 2003, the famly court entered an order
nodi fying Richard s equalization paynment. Richard subsequently
appeal ed that order as well. (No. 2003- CA-000807-WR).

APPEAL NO. 2003- CA-000203- MR AND APPEAL NO. 2003- CA-000807- MR

We first address the issues raised by Richard in his
appeal s in No. 2003- CA-000203- VMR and No. 2003- CA-000807- MR

The famly court awarded nai ntenance to Janet in the
amount of $7,500.00 per nonth for a period of five years and

$5, 000. 00 per nonth for an additional five years. Richard

! Kentucky Rules of Gvil Procedure.



argues that the famly court erred in determ ning the anmount and
duration of maintenance. KRS? 403.200(1) pernits an award to the
spouse seeking mai ntenance if he or she:

(a) Lacks sufficient property, including
marital property apportioned to him to
provide for his reasonabl e needs; and

(b) Is unable to support hinself through
appropriate enploynent or is the custodi an
of a child whose condition or circunstances
meke it appropriate that the custodi an not
be required to seek enpl oynent outside the
hone.

KRS 403.200(2) sets forth the factors the fam |y court
nmust consider in setting the amount and duration of a
mai nt enance awar d:

(2) [Maintenance] shall be in such anbunts
and for such periods of tine as the court
deens just, and after considering al

rel evant factors including:

(a) The financial resources of the party
seeki ng mai ntenance, including narital
property apportioned to him and his ability
to neet his needs independently, including
the extent to which a provision for support
of a child living with the party includes a
sum for that party as custodi an;

(b) The tinme necessary to acquire
sufficient education or training to enable
the party seeking mai ntenance to find
appropri ate enpl oynent;

(c) The standard of living established
during the marri age;

(d) The duration of the marri age;

2 Kent ucky Revised Statutes.



(e) The age, and the physical and enotiona
condi tion of the spouse seeki ng mai nt enance;
and

(f) The ability of the spouse from whom
mai nt enance i s sought to neet his needs
whil e neeting those of the spouse seeking
mai nt enance.

In its Novenber 13, 2002, order the famly court set
forth detailed findings of fact and conclusions of law in
support of its maintenance award:?

Janet Sweet is 50 years old. She was
enpl oyed as a regi stered nurse during the
first two years of the marriage. She would
need at least 6 nonths training in order to
reactivate her nursing degree. However, she
may well be unable to return to the nursing
profession as a result of the herniated disc
in her spine. Janet was interviewed by Dr.
Edward Berla an expert in vocationa
assessnments. Dr. Berla initially opined
t hat Janet was capabl e of earning $25, 000. 00
annually in the public work force including
the cost of benefits paid on her behalf. At
hi s deposition, he indicated that her
earni ng powers were between $25, 000- $40, 000
dependi ng on whet her she woul d be physically
able to return to nursing. Janet has stated
t hat she does not want to return to
enpl oynent at |east until both children have
graduated from hi gh school. She may
exerci se that choice. 1In considering her
claimfor maintenance, however, the Court
will inpute to Janet the ability to earn
$25, 000. 00 annual |y or gross wages anounting
to $2,083.00 per nmonth. Janet will also
recei ve an estimated $2, 244, 324. 41 as her
share of the marital estate in this action
to be set forth nore specifically bel ow
Assumi ng Janet is able to purchase a new

3 These factual findings were also, in part, relevant to the famly court’s
awar di ng of child support which will be addressed later in the opinion.



resi dence outright without a nortgage while
smaller than the famly residence on Geten
Lane but still very nice, the Court
estimates that she will have a net estate
remai ning of at least $1.5-2 million.

Wt hout consum ng principal, the Court
estimates that at 4% per year per annum
Janet will additionally receive interest
and/ or dividend interest of approximtely
$4, 250. 00 per nonth. Accordingly, she wll
have over $6, 250.00 per nmonth in gross

i ncone.

Janet has clained living expenses for
herself and the parties’ children in the
anmount of $42,000.00 per nonth. This anmount
exceeds by a considerable anmount [Richard’ s]
total net nonthly income. Additionally,
Janet has cl ained certai n expenses such as
$5, 000. 00 per nmonth in Country C ub expenses
and all expenses relating to the Florida
condom ni um and numerous expenses related to
t he hone on Greten Lane which will be
elimnated and/or significantly reduced.

She will not be responsible for nore than
her proportionate share of the children's
private educational expenses with [Ri chard]
remai ni ng responsi bl e for approxi mately 75%
of these expenses assuming the parties
agreed to continue to incur them

[Richard] has clainmed |iving expenses
of nearly $31, 000. 00 per nonth which the
Court also finds to be unreasonable. He has
i ncluded property taxes on the G eten Lane
home, the cost of furnishing and renodeling
for the Locust Lane honme and significant
ot her expenses which are no | onger existent
or non-recurring. The Court notes that
while the parties have enjoyed an upscal e
lifestyle during the marriage, it is
unrealistic for either party to expect that
two separate households with the sanme incone
between themw || be able to enjoy exactly
the sane lifestyle as the famly previously
enjoyed as one unit, particularly if R chard
Sweet’s incone decreases in spite of his



mai ntai ni ng his present work schedul e and
efficiency of his practice.

Incone at this |evel, considered
together with a paid for residence and
significant retirement investnents pl aces
Janet in a relatively confortable position,
by conparison with nost mddle to upper-

m ddl e incone famlies. However, the
appel | ate courts have tended to define a
claimant’ s “reasonabl e needs” in terns of
the standard of living established during
the marriage. |In Drake vs. Drake, Ky. App.,
721 S.W2d 728 [(1986)] the wife was a
beautician married to M. Drake, a CPA. At
di ssol ution, she received an interest in his
CPA practice and one-half of the marital
estate. Notw thstanding, the Court opined,
“. . . that even though Rebecca was able to
support herself, . . . it would neverthel ess
awar d appel |l ee mai ntenance in order to allow
her to maintain the standard of |iving
established during the marriage.[” 1d. at
730.] (Enmphasis added). The Court of
Appeal s affirmed the award giving further
support by stating “ [t]here is
substantial evidence in the record to
support the Court’s finding that Ms.
Drake’s salary as a beautician, even when
conbined with an equal proportion of the
marital assets, is not sufficient to provide
for her in the manner to which the parties
had beconme accustoned.[”] Drake [at 730]
citing MGowan vs. McGowan, Ky. App., 663
S.W2d 219 (1983) and Casper vs. Casper,

Ky., 510 S.W2d 253 (1974).

Based upon this |line of Kentucky
deci sions, the Court finds that Janet Sweet
is entitled to mai ntenance in that she |acks
sufficient property to support herself and
cannot earn adequate incone to support
hersel f considering the standard of |iving
established during the marriage. However,
the Court cannot fashion an appropriate



award of mai ntenance and child support to
permt two households to flourish at exactly
the sanme standard of living wwth all of the
same anmenities that this famly was able to
enjoy while living under one roof and
pooling their resources.

At trial, Janet reduced her clained
need to $25, 000.00 per nonth, or $300, 000
annual ly to support herself and the
children. This would anmobunt to 80%to 90%
of [Richard] Sweet’s net incone. The Court
begins with the assunption that Janet can
generate at |east $75,000 worth of income
with her own inputed inconme plus interest
and dividends while still having a
significant anmount available to invest in
retirement accounts and a | ovely residence.
Janet does have nursing skills which could
be updated or if she chooses she could build
on her horse training and show skills or
return to college and receive additiona
training in a field of her own choosing.
The Court takes into consideration that by
agreenment of the parties Janet has been
absent fromthe regular work force for
approximately 20 years and she is 50 years
old. Dr. [Richard] Sweet does not have the
earnings he had in prior years but he is
still a highly conpensated and respected
physician in this community who can afford
substantial mai ntenance and support.

The Court orders [Richard] Sweet to pay

nont hly mai ntenance to Janet in the anount
of $7,500 for a period of five years and
$5,000 a nmonth for an additional five years.
The ampunts and duration of this maintenance
award shall be nodifiable pursuant to the
provi sions of KRS 403.250(1) and (2).

Ri chard argues that the famly court understated the

i ncone Janet would be able to earn from her share of the narital



estate; failed to consider that Janet had not pursued enpl oynent
opportunities; failed to consider that Janet has no health
probl ens which woul d prevent her fromreturning to the work
force; inputed only the mnimumend of Janet’s earnings range;
failed to consider Janet’s lack of effort and interest in
wor ki ng; failed to consider that Janet remained voluntarily
unenpl oyed; over-enphasi zed the parties’ standard of |iving
during the marriage; failed to consider that maintenance is to
be rehabilitative and is only to be awarded for a period of tine
that will enable the recipient to acquire skills that wl|
permt self-support; and made no findings as to the amount of
time that would be required to enable Janet to neet her
reasonabl e needs for support through appropriate enpl oynent and
i nvest ment i ncone.

A mai ntenance award will not be upheld if the findings
of fact upon which the award is based are clearly erroneous.

Powel | v. Powell, Ky., 107 S.W3d 222, 224 (2003). |If however,

the trial court’s findings of fact are not clearly erroneous,
t he amount and duration of maintenance is within the sound

di scretion of the trial court. Russell v. Russell, Ky. App.,

878 S.W2d 24, 26 (1994). Hence, "we cannot disturb [the
mai nt enance determ nations] of the trial judge unless the

di scretion is absolutely abused.” Platt v. Platt, Ky. App., 728

S.W2d 542, 543 (1987).



KRS 403. 200 seeks to enabl e the unenpl oyabl e spouse to
acquire the skills necessary to support hinself or herself in
the current workforce so that he or she does not rely upon the

mai nt enance of the working spouse indefinitely. dark v. dark,

Ky. App., 782 S.W2d 56, 61 (1990). However, "in situations
where the marriage was long term the dependent spouse is near
retirement age, the discrepancy in inconmes is great, or the
prospects for self-sufficiency appears disnmal," our courts have
declined to follow that policy and have instead awarded

mai nt enance for a |longer period or in greater amounts. |d.
Further, KRS 403.200 specifically states that the trial court
shoul d consider the standard of living to which the parties are
accustoned in determ ning the anmobunt and duration of the award.
"It is especially acceptable for the trial court to consider the
i npact of the divorce on the nonprofessional's standard of
living and award an appropriate anount that the professiona
spouse can afford.” dark, 782 S.W2d at 61, Powell, 107 S.W3d
at 224.

In this case, the marriage was long-term 21 years,
and the discrepancy in incone is great. Janet has not
participated in the work force in twenty-years, and instead has
focused on maintaining the home and raising the parties’
children. Her current earning capability is in the $25, 000. 00

to $40, 000.00 range. On the other hand, Richard' s earning
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capacity is exceptional. |In recent years, fromhis orthopaedic
practice alone, Richard has averaged well in excess of

$500, 000. 00 per year. In 1999, 2000, and 2001, Richard earned
$481, 460. 00, $539, 061.00, and $560, 107. 25, respectively fromhis
ort hopaedi c practice.

We conclude that the famly court properly considered
the factors set forth in KRS 403.200(2), and, based upon the
I ength of the marriage, the discrepancy in incone, and the
quality of life enjoyed by the parties during the marriage, the
famly court did not abuse its discretion in its maintenance
awar d.

Next, Richard contends that the famly court erred in
the valuation of Richard s interest in Louisville Othopaedic
CAinic, PSC

Louisville Orthopaedic Cinic is a professiona
service corporation engaged in the practice of genera
orthopedic surgery. The Cinic consists of seven
physi ci an/ partners, including R chard Sweet, each wth different
specialty areas. Each of the partners has a percentage
ownership of 14.2857% The value of Richard s interest in the
practice was the central dispute at trial, and the parties’
experts differed greatly as to the proper valuation approach to
the practice and their “bottomline” opinions as to the val ue of

the practice. Utimtely, the famly court valued Ri chard’s

11



i nt erest

di scussion of this issue in its Novenber 13, 2002, order

in part,

in the practice at $332,171. 00.

as foll ows:

Dr. Sweet’s expert was Bonnie Ciresi
CPA. M. Ciresi opines that the val ue of
[Richard] Sweet’s nedical practice is the
amount he would receive if he left the
practice as of Decenber 31, 2001, pursuant
to the buy/sell agreenent anong the surgeons
in his practice, approximtely $123, 202. 00.
The agreenent provides that upon retirenent
or termnation fromthe practice, the
departing shareholder is entitled to receive
an account [sic] equal to his accounts
receivable nultiplied by his actual
collection rate. Dr. MAllister testified
that this is the fornula which will be used
at the end of this year when he retires.

Ray Strothman, Janet Sweet’s expert,
cal cul ates the value of Dr. Sweet’s interest
in the Louisville Othopaedic dinic at
$810, 000. 00 as anended. He initially
cal cul ated the value of Dr. Sweet’'s interest
at $981, 000. 00. He enpl oyed the
capi talization of excess earnings nethod,
descri bed below, to arrive at his opinion.

The primary di fference between the parties
respecting the valuation of the nedica
practice is whether good will exists as a
marital asset and its value if it does
exist. M. Cresi maintains that the
restrictive buy/sell agreenent between the
parti es which does not contenplate any val ue
for good will is conclusive as to Dr.
Sweet’s interest in the practice. M.

Strot hman contends that various val uation
approaches nust be considered and he opi ned
that the nost appropriate val uation approach
i nvol ves cal culating the capitalization of
excess earnings in Dr. Sweet’s practice,

12
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st at ed,



basically, the intangi ble asset defined as
good will. M. Strothman explains that the
“capitalization of Excess Earnings” nethod
is an i ncome-oriented approach used to val ue
the interests of a physician in a nedical
practi ce based on future estimted earni ngs
of the physician. Excess earnings are those
avai l able after a fair return on tangibles
and are attributable to intangi ble assets or
good wll.” [sic]

Janet Sweet’s expert, Raynond
Strot hman, used the capitalization of excess
earnings nmethod to arrive at a val ue of
$810,000.00. Wile he stated initially that
the val ue purports to be the “fair market
value” of [Richard s] interest in the
practice, he acknow edged that Dr. Sweet has
no current intention to sell his practice
and further acknow edges that if he did
| eave the business he could not sell his
interest for $810,000.00. M. Strothman
further acknow edges that while he utilizes
“boiler plate” Internal Revenue Service
term nol ogy defining fair market val ue, he
isinreality using a standard of val ue
often referred to as “intrinsic value” which
refers to the value as a going concern to
t he owner, regardl ess of whether or not his
interest could be sold. Although M.
Strot hman | ooked at Dr. Sweet’'s incone for
the past five years, he used only his wage
earnings for the year 2001 to performhis
eval uation. M. Strothman notes that the
val ue of a nedical practice within the
context of a dissolution proceeding is the
val ue of the overall investnment to the
shar ehol der rather than what, if any anount,
t he practice could be sold for.

It is axiomatic that the findings of fact of the |ower
court shall not be set aside unless clearly erroneous, and due

regard shall be given to the opportunity of the trial court to

13



judge the credibility of the witnesses. CR 52.01; Calloway v.

Cal | oway, Ky. App., 832 S.W2d 890, 893 (1992). Findings of fact
are not clearly erroneous if supported by substantial evidence.

Janakaki s- Kostun v. Janakakis, Ky. App., 6 S.W3d 843, 852

(1999), cert. denied, 531 U S 811, 121 S. C. 32, 148 L. Ed. 2d

13 (2000). The test for substantiality of evidence is whether
when taken alone, or in the light of all the evidence, it has
sufficient probative value to induce conviction in the m nds of

reasonabl e nen. Kentucky State Racing Conm ssion v. Fuller,

Ky., 481 S.W2d 298, 308 (1972).

It has been the general principle in both Kentucky and
other jurisdictions that the trial court's judgnent and
valuations in an action for divorce will not be disturbed on
appeal unless it was clearly contrary to the wei ght of evidence.

Heller v. Heller, Ky. App., 672 S.W2d 945 (1984); Carpenter v.

Carpenter, 657 P.2d 646 (Ckla. 1983); Poore v. Poore, 75

N. C. App. 414, 331 S.E. 2d 266 (1985). Thus, it is the duty of
this Court to exam ne the nethods utilized by the trial court to
see if it clearly erred in valuing the corporation' s assets.

Cark v. dark, Ky. App., 782 S.W2d 56, 58-59 (1990).

There is no single best nmethod to val ue the business
interest of a spouse. The task of the appellate court is to
determ ne whether the trial court's approach reasonably

approxi mat ed the net value of the partnership interest. 1d. at

14



59 (citing Weaver v. Waver, 72 N C App. 409, 324 S. E.2d 915

(1985) and Stern v. Stern, 66 N J. 340, 331 A 2d 257 (1975)).

Ri chard’s principal objections to the trial court’s
valuation of his interest in Louisville Orthopaedic Cinic are
that the trial court failed to consider the buy-sell agreenent
as a factor in arriving at the fair market value of his interest
and that a good will conponent should not have been included in
t he val uati on because his practice is a referral -based practice
and he cannot expect his patients to return to himor to gain
addi tional patients through patient reconmendations.

Though bi ndi ng agai nst the parties to the business, a
buy-sel|l agreenent for a husband s closely held nedica
corporation, which establishes a nethod for val uing shares for
pur poses of distribution, is not binding on his wife in a
di ssol ution proceeding, but is nerely a factor to be wei ghed

with other factors in determ ning value. Drake v. Drake, Ky.

App., 809 S.w2d 710, 713 (1991). Further, in general, good
will of a closely held nmedical corporation should be assigned

value in a dissolution proceeding. Cdark v. dark, Ky. App.,

782 S.W2d 56 (1990); Heller v. Heller, Ky. App., 672 S.W2d 945

(1984); Drake, 809 S.W2d at 713.
We conclude that the famly court properly considered
t he buy-sell agreenment and good will in its valuation of

Richard’ s interest in the practice. In this regard we adopt the

15



famly court’s discussion in its Novenber 13, 2002, judgnent,
wherein it thoroughly addressed these issues:

On several occasions . . . Kentucky
appel | ate courts have addressed val uati ons,
for purposes of dissolution of marriage, of
a professional association such as a nedi cal
practi ce and have rejected argunents that
value is determned solely by or limted to
a so called “book-value” or the terns of a
buy-sel | agreenent between partners. 1In
Drake v. Drake, Ky. App., 809 S.W2d 710,
713 (1991) the Court of Appeals considered a
physi ci an-sharehol der’s interest in a
wonen’s clinic and held that buy-sell
agreenents are not binding on the non-
shar ehol der spouse, although they are a
factor to be weighed with other factors.

The Court of Appeals had previously

concl uded, in 1984, that physical assets and
accounts receivable are not the only assets
to be considered in valuation but that the

i ntangi ble factor of good will is also a
factor to be considered. It is stated as
follows in Heller v. Heller, Ky. App., 672
S.W2d 945, 947-948 (1984) [quoting In re
Marriage of Nichols, 606 P.2d 1314, 1315
(Colo.Ct. App. 1979)]:

Prof essi onal practices that can be sold
for nore than the value of their
fixtures and their accounts receivable
have sal eable goodwi Il. A
professional, |ike any entrepreneur who
has established a reputation for skill
and expertise, can expect his patrons
to return to him to speak well of him
and upon selling his practice, can
expect that many will accept the buyer

and will wutilize his professional
expertise. These expectations are a
part of good will, and they have
pecuniary value. . . . This limted

mar ket ability distinguishes
pr of essi onal good will from advanced
educati onal degree, which because it is

16



personal to its hol der and non-
transferable, was held not to be
property in [In re Marriage of G aham
194 Col 0. 429, 574 P.2d 75

(1978)]. [. . .1

In dQark v. Cark, Ky. App. 782 S.W2d
56 (1990) the Court of Appeals concl uded
that the trial court had been correct in
rejecting a book val ue approach and in
adopting a “fair market val ue” approach
i ncludi ng the value of good will in an OB-
GYN nedi cal practice and using the
capitalization of excess earnings nethod to
determ ne fair market value. Kentucky, in
short, has consistently approved
consideration of good will as a marital
asset .

Kent ucky has not specifically nmade a
di stinction between so-called “professiona
good will” or “practice” or enterprise good
will as sonme jurisdictions have (and as
[Richard] Sweet requests the Court to do
here) nor has it approved a specific
standard of value, e.g., “fair market val ue”
or “intrinsic” or “investnent” val ue.

In Yoon v. Yoon, Ind. 711 N E. 2d 1265,
1269 (1999), the Suprene Court of I|ndiana
held as foll ows:

Enterprise good will is an asset
of the business and accordingly is
property that is divisible in a
di ssolution to the extent that it
i nheres in the business independent of
any single individual's persona
efforts and will outlast any person's
i nvol venent in the business.

The Indiana Court differentiates
enterprise or practice good will from
personal , or professional good will. The
Court opines as follows:

17



the good will that depends on

t he continued presence of a particular

i ndividual is a personal asset, and any
val ue that attaches to the business of
[sic] aresult at [sic] this persona
goodwi | | . " is not divisible. 1d.

Thi s dichony [sic] between practice
good wi Il and “professional” or persona
good will is followed by the Suprene Court
of Florida, Thonpson vs. Thonpson, Fla., 576
So.2d 267 (1991) and the Court of Appeals of
Virginia in Howell vs. Howell, Va.App., 523
S.E. 2d 514 (2000). On the other hand, the
hi ghest courts of other jurisdictions hold
t hat professional or personal good will can
be divisible. In New Jersey, a
practitioner’s “reputation is at the core of
goodwi I | as property subject to equitable
di stribution,” Dugan vs. Dugan, N.J., 452
A.2d 1, 13 (1983). In that case, the New
Jersey Suprene Court states as follows with
respect to evaluation of good will in a |aw
practi ce:

Future earning capacity per se is not
good will. However, when that future
earni ng capacity has been enhanced
because reputation | eads to probable
future patronage from existing and

potential clients, good will may exi st
and have value. Wen that occurs the
resulting good will is property subject

to equitable distribution.

. Good will is to be differentiated
fromearning capacity. It reflects not
sinply a possibility of future

earni ngs, but a probability based on
exi sting circunstances. Enhanced
earnings reflected in good will are to
be di stinguished froma license to
practice a profession and an

educati onal degree. |In that situation,
t he enhanced future earnings are so
renote and specul ative that the |icense

18



and degree have not been deenmed to be
property.

After divorce, the law practice wll
continue to benefit fromthat good w |
as it had during the marriage. Mich of
t he econom ¢ val ue produced during an
attorney's marriage will inhere in the
good will of the law practice. It
woul d be inequitable to ignore the
contribution of the non-attorney/spouse
to the devel opnent of that econom c
resource. An individual practitioner's
inability to sell a law practice does
not elimnate exi stence of good wl |
and its value as an asset to be

consi dered inequitable distribution.
Qobvi ously, equitable distribution does
not require conveyance or transfer of
any particular asset. The other
spouse, in this case the wife, is
entitled to have that asset considered
as any other property acquired during
the marriage partnership. 1d.

The California courts al so consider personal
or professional good will to be divisible.
InIn re Marriage of Lopez, 38 Cal.App. 3d
93, 107, 113 Cal.Rptr. 58, 67 (1974), in

di scussing good wll, the court quoted
approvingly the follow ng | anguage from

ol den v. Gol den, 270 Cal.App.2d 401, 405,
75 Cal . Rptr. 735, 738 (1969):

[I]n a matrinonial matter, the practice

of the sole practitioner husband wl|
continue with the sane intangi ble val ue
as it had during the marriage. Under
principles of community property | aw,
the wife, by virtue of her position of
wife, made to that val ue the sane
contribution as does a wife to any of
[the] husband's earnings and

accurrul ations during marriage. She is
as nmuch entitled to be reconpensed for
that contribution as if it were
represented by the increased val ue of
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stock in a famly business. (Enphasis
added.)

In this case, neither party offered
speci fic evidence concerning the val ue of

the good will of Louisville Othopaedic
Cinic as an entity as distinct fromDr.
Sweet’s professional good will. This may be

because Kentucky does not appear to
recogni ze a distinction between
enterprise/practice and

pr of essi onal / personal good will.

In dark, 782 S.W2d at 59, the Court
descri bes, approvingly, the capitalization
of excess earnings nethod for valuing a
nmedi cal practice focusing on the past
earni ngs of the individual professional as
fol | ows:

Under this nmethod, the good will val ue
is based in part on the anobunt that the
earni ngs of the professional spouse
exceed those which woul d have been
earned by a professional with simlar
educati on, experience, and skill as an
enpl oyee in the sane general area.
[Cites omtted.]

Specifically, four steps are involved
in the capitalization of excess
earnings nethod. First, the Court nust
first ascertain what a professional of
conpar abl e experi ence, experti se,
educati on and age woul d be earning as
an enpl oyee in the sane general |ocal e,
determ ning an average the
professional's net incone before
federal and state inconme taxes for a
period of approximately 5 years,
conpare the actual average with the
enpl oyee norm and nultiply the excess
by a capitalization factor. (Enphasis
added. )

M. Strothman, Janet’s expert, used
t hese steps in sonewhat abbreviated fashion.
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He concentrated on a one year period of Dr.
Sweet’ s earnings, the year 2001 and then
subtracted fromDr. Sweet’s 2001 gross
conpensation, the nedian salary as per

sal ary.com for orthopaedic surgeons in the
Louisville Metropolitan area. He cal cul ated
Dr. Sweet’s excess earnings at $252, 894. 00

| ess taxes. He selected a capitalization
rate of 25% assumng a relatively low risk
in future earnings based on conpetition,
costs of practice such as insurance rates.
M. Strothman did not consider any discounts
for mnority status or limted marketability
opi ni ng that as the business was not for
sale the concept of limted liquidity was
not relevant. M. Strothman concl uded that
Dr. Sweet’s, before tax interest in the
clinic, is $810, 000. 00.

The use of the term*“fair market val ue”
as the designated standard of value of the
clinic has generated consi derabl e confusion
inthis case. Ray Strothman initially
purported to estimate the “fair market
value” of Dr. Sweet’'s interest in the
clinic. He defines fair market “the price
at which property will change hands between
a wlling buyer and a willing seller when
the former is not under any conpul sion to
buy and the latter is not under any

compul sion to sell, both parties having
reasonabl e knowl edge of rel evant
facts.” . . . He testified that the “fair

mar ket val ue” of [Richard s] interest in the
practice was $810,000. During skillful
Ccross-exam nation, however, M. Strothman
acknow edged that [Richard] Sweet coul d not
sell his interest for $810,000 and that his
use of the term*“fair market val ue” was
“boiler plate” language in his report. He
testified that in reality this anount was
the value to [Richard] as a goi ng concern or
a return on investnent.
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The Court of Appeals decision in Cark vs.
Clark, infra, appears to use the termfair
mar ket val ue i nterchangeably with the
concept of intrinsic or ongoing concern.
Cark cites with approval the foll ow ng

| anguage in a decision of the Suprenme Court
of New Mexico, Hurley vs. Hurley, [94 N M
641,] 615 P.2d 256, 259 (1980):

Accordingly, we do not think that a
di spositive factor is whether Dr.
[Hurley] can sell his good will. His
good will has value despite its

i mmarketability, and so | ong as he

maintains his . . . practice . . . he
will continue to receive a return on
the good will associated with his nane.

" [sic] (782 S.W2d 60.)

Cl ark opines that age, health and
prof essi onal reputation of the practitioner,
the nature of the practice, the | ength of
time the practice has been in existence,
past profits, conparative professional
success and the value of its other assets
are all factors of good will. 1d. at 59.

Clark, Heller, and Drake all appear to
approve the capitalization of excess
earni ngs approach to the eval uati on of good
will.

Bonnie Cresi submtted her own revised
cal cul ations of the capitalization of excess
ear ni ngs approach using a capitalization
rate of 40% opining that Dr. Sweet’s future
earnings are at significant risk of decline
because of reduced insurance reinbursenments
and escal ating costs. She also notes, as
Dr. Sweet and Dr. McAllister testified, that
t heir earnings have declined substantially
since the early 1990's. M. Ciresi also
utilized the Medi cal G oup Managenent
Associ ation (MavA) data which indicate that
t he nedi an earnings for hip and joint
surgeons nationally but as adjusted for the
Louisville area are approxi mtely
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$418, 275. 00 per year as opposed to the
figure of $307,213.00 used by M. Strothman
as the nedian salary for orthopaedic
surgeons generally in the area. GCenera

ort hopaedi ¢ surgeons have a nedi an i nconme of
$320, 553. 00 according to the MAVA

cal cul ati ons.

This Court finds that M. Strothman’s
capitalization of excess earnings approach
IS appropriate but that he has used a
capitalization rate that fails to take into
account the current risks in [Richard]
Sweet’ s orthopaedic practice. The Court
accepts Ms. Ciresi’s opinion that the M3avA
data shoul d be used conparing to Dr. Sweet’s
earni ngs the nedian incone of a hip and
joint replacenent specialist, not the nedian
income of a general orthopedist. Also, the
Court finds that the wei ghted average of Dr.
Sweet’ s conpensation over the past 5 years
shoul d have been enployed in this case. In
the dark case, Dr. Macken did average 3
years of Dr. Clark’s practice.

The Court has taken Dr. Sweet’s
wei ght ed average gross earnings over five
years, $531, 466. 00, and subtracted the
nmedi an salary for hip and joint specialist
within the orthopaedic surgery area as
adj usted for Louisville of $418,275.00. Dr.
Sweet’ s excess earnings are $113,191. 00.
H s after tax earnings applying total taxes
of 40% are $67,915.00. UWilizing a
capitalization rate of 32.5% this yields a
sub-total of $208,969.00 which when added to
t he net accounts receivable attributable to
Dr. Sweet of $123,202.00, yield a
cal cul ation of $332,171.00. The Court has
chosen a capitalization rate which is | ower
than Bonnie Cresi’s recommended rate but
hi gher than Ray Strothman’s. Strothman’s
optimstic capitalization rate does not
adequately consider the risk of even higher
costs and declining insurance reinbursenent.
Ms. Ciresi’s rate does not adequately take
into account the fact that [Ri chard’ s]
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i ncome has not declined over the past five
years.

The Court has applied no nmarketability

di scount because marketability is not a

factor. Also, according to Shannon Pratt,

m nority discounts are comonly not rel evant

to smal |l professional practices where each

partner exercises considerabl e decision

maki ng regarding his practice even though he

does not have a mapjority interest. The

Court finds that the value of Dr. Sweet’s

interest in Louisville Othopaedic dinic,

PSC is $332,171. 00.

Ri chard al so argues that the famly court, in valuing
his medical practice, failed to properly consider Richard’s
health and his ability to continue to generate incone at the
same level into the future, the changes occurring in nedica
rei nbursenent practices, and the inpact of the restrictive
covenants contained in the buy-sell agreenment. W concl ude,
however, that, to the extent the issues were raised by Richard,
the famly court gave proper weight to these factors.

To sumup on this issue, we recognize that the trial
court heard testinmony fromtwo experts -- one who strictly
foll owed the corporation's buy/sell agreenent anong the surgeons
in the practice, and the other who applied the capitalization of
excess earnings nethod. The two nmethods produced a w de
variation in the estimted val ue of the business, $123,202.00 to

$810, 000.00. This illustrates that there is no single best

mat hematical fornmula for precisely calculating the value of a

24



cl osel y-hel d nmedi cal practice such as Richard’ s. The trial
court established a value of $332,171.00. This valuation falls
squarely wthin the range of val ues established by the expert

wi tnesses. Al though not cal culated with nat hemati ca

exactitude, the court's figure clearly falls within the range of

conpetent testinony. Underwood v. Underwood, Ky. App., 836

S.W2d 439, 444 (1992), overruled in part on other grounds by

Nei dl inger v. Neidlinger, Ky. 52 S.W3d 513 (2001). W concl ude

that the findings of fact nade by the famly court in its

val uation of the practice were not clearly erroneous, and that
the nethod used in arriving at the valuation was not an abuse of
di scretion.

The |l ast issue raised by Richard is that the famly
court failed to deci de whether a $50, 000. 00 paynent made by
Ri chard to Janet in Decenber 2001 was a mai nt enance paynent or a
property distribution.

It is uncontested that the paynent was nmade. 1In the
course of the hearing, the famly court held that the treatnent
of the paynent would be determ ned at the conclusion of the
trial. The character of the paynent was not addressed in the
famly court’s order of Novenber 13, 2002. Richard raised the
issue in both his first and second notions to alter, anend, or
vacate. However, in neither the famly court’s order of

Decenber 30, 2002, or March 12, 2003, does the famly court
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directly address this issue in detail. Wile in its order of
March 12, 2003, the famly court does state “[t]he court did
consi der the paynment of $50,000.00 made in 2001,” this does not
expl ain whether the distribution was determ ned to be

mai nt enance, child support, a property distribution, or a

conbi nation of the foregoing.

As the famly court has not squarely addressed this
issue, and its intended treatnent of the paynent is not readily
apparent fromits orders, we remand as to this issue to give the
famly court an opportunity to clarify its intended treatnent of
the paynment. After its further consideration of the issue, the
famly court should make any necessary adjustnents to reflect
the proper treatnment of the paynent.

APPEAL NO. 2003- CA-000239- MR

Next, we address the issues raised by Janet in her
cross- appeal .

First, Janet contends that the circuit court erred in
its mai ntenance cal cul ati on because it failed to consider that
mai nt enance paid is taxable incone to her and tax deductible to
Ri chard. Maintenance awarded by the trial court was $7,500. 00
per nonth for five years ($90, 000.00 per year) and $5, 000. 00 per
nont h ($60, 000. 00 per year) for an additional five years. Janet
argues that if the tax effects are taken into consideration,

Ri chard actually has $3,000.00 nore per nonth in cash fl ow
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($90, 000. 00 x 40% + 12) and that proper consideration of this
addi tional cash flow would have resulted in a greater
mai nt enance award.

The living expenses originally tendered by Janet for
herself and the children were $42,620.71 per nonth. At trial,
Janet reduced the conbi ned expenses clained to $25, 000. 00 per
nont h, or $300, 000 per year. In its Novenber 13, 2002, order
the famly court stated that “[t]his would amount to 80%to 90%
of Richard Sweet’s net incone.” Cearly the famly court was
referring to after tax incone, and the 80%to 90% of net incone
calculations inplies a range of after tax incone of $333,000.00
(90% to $375,000.00 (80% . Janet notes that the fam |y court
estimated el sewhere in its opinion that if R chard earned
$600, 000. 00, and at an assuned tax rate of 40% this would
produce an after tax incone of $365, 000.00, which is within the
80% to 90% range (82% of Janet’s clained annual expenses.

We di scussed mai nt enance i ssues extensively when we
addressed the matter in R chard s appeal earlier in this
opi nion. Here, as then, we conclude that the trial court did
not abuse its discretion in its maintenance award. The famly
court’s illustration that Janet’s claimed expenses anounted to
80%to 90% of Richard s net incone was intended to sinply
denonstrate the excessiveness of Janet’s clained nonthly

expenses. Though tax consequences are relevant in setting

27



mai nt enance,

denonstrate any tax benefit/deduction for R chard.

its child support cal cul ation

t he purpose of the illustration was not to

Next, Janet contends that the famly court erred in

$3, 000. 00 per nmonth in child support. 1In its Novenber

or der,

the famly court addressed this issue,

as foll ows:

Janet clains historical expenses for
the children of $11,250.00 per nonth. Sam
rides horses and is a devel opi ng equestri an.
The parties have spent freely in recent
years for these expenses. Alex, the 16 year
old son of the parties is an excell ent
student and avid basketball player and
golfer. He drives the parties 1996 Vol vo
and he attends Kentucky Country Day School .
Al ex’ s Kentucky Country Day tuition for the
year 2001-2002 school year was $10, 000. 00.
Wiile the parties’ nmaxi mum | egal obligation
for child support is not limted to the
anount designated for famlies earning a
total conbined i ncome of $15, 000.00 per
nmonth as their income exceeds that anount,
the Court declines to find that the
children’ s reasonabl e needs approxi mate
$11, 250. 00 nmonthly or a total of $135, 000.00
annual | y.

In this case, based upon the Court’s
assessnent of the children’s historic
standard of living, including private
schools for Al ex and perhaps for Samantha in
the future, the golfing and ot her hobbi es of
Alex and the fairly expensive horseback
riding and show ng hobby for Al ex, the court
finds the total nonthly obligation for child
support excludi ng health insurance to be
approxi mately $4, 000.00 per nmonth. The
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Court notes that this level is nore than
doubl e the child support guidelines for
fam lies earning $15, 000. 00 per nonth.

The Court assunes that Janet Sweet’s
share of the famly incone is approxi mately
25% and that [Richard s] share of the famly
incone is approximately 75% This
cal cul ation assunes Dr. Sweet generates
gross inconme of approxi mately $600, 000. 00
annual ly from hi s wages, interest and
di vi dends and i ncone from his additiona
partnerships. It assunmes that after paying
Janet mai ntenance totaling $90, 000. 00
annual Iy, he has gross incone of
approxi mat el y $510, 000. 00 and Janet has
gross incone of approximtely $165, 000. 00,

i ncl udi ng $25, 000. 00 annual Iy of i nmputed
earned i nconme, $50,000.00 in interest and

di vi dends and $90, 000. 00 approxi mately in
mai nt enance. The total conbi ned parental

i ncome is $675,000. 00 of which [Richard’ s]
earni ngs represent 75% Accordingly, he
shal |l be required to pay Janet $3, 000.00 per
mont h m nus 25% of the agreed upon private
school tuition for the children. Child
support shall be paid from[Richard] to
Janet at this level until Al ex beconmes 18
years old or graduates from hi gh schoo

whi chever is later. If Alex is still in
hi gh school at the time of his 18'" birthday,
child support shall continue until Al ex
graduates from hi gh school but shal
termnate no |ater than the end of the
school year after Alex reaches his 19'"
birthday. At that point, child support
shal | be cal cul ated for Samantha. Both
parties shall be responsible for

extraordi nary nedi cal expenses, [Ri chard]
Sweet at a |evel of 75% and Janet at a | evel
of 25%

The child support guidelines set out in KRS 403. 212

serve as a rebuttable presunption for the establishment or

nodi fication of the amount of child support.
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fromthe guidelines only upon naking a specific finding that
application of the guidelines would be unjust or inappropriate.
KRS 403.211(2). However, KRS 403.211(3)(e) specifically
desi gnates that "conbined nonthly adjusted parental gross incone
in excess of the Kentucky child support guidelines” is a valid
basis for deviating fromthe child support table. Furthernore,
the trial court may use its judicial discretion to determ ne
child support in circunstances where conbi ned adj usted parent al
gross i ncone exceeds the uppernost |evel of the guidelines
table. KRS 403.212(5). The child support table ends at the
$15, 000. 00 per nmonth level, so deviation fromthe guidelines is
clearly appropriate in this case.

Kentucky trial courts have been given broad discretion
in considering a parent's assets and setting correspondi ngly

appropriate child support. Rednon v. Rednon, Ky. App., 823

S.W2d 463 (1992). A reviewing court should defer to the | ower
court's discretion in child support matters whenever possi bl e.

See Pegler v. Pegler, Ky. App., 895 S.W2d 580 (1995).

As long as the trial court's discretion conports with the
gui del ines, or any deviation is adequately justified in witing,
this Court will not disturb the trial court's ruling in this

regard. Commonwealth ex rel. Marshall v. Mrshall, Ky. App., 15

S.W3d 396, 400-401 (2000). A judgnment concerning child support

will not be disturbed "unl ess there has been a clear and
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fl agrant abuse of the powers vested in that court.” Bradley v.

Bradl ey, Ky., 473 S.W2d 117, 118 (1971). However, a tria
court's discretion is not unlimted. The test for abuse of
di scretion is whether the trial judge's decision was arbitrary,
unreasonabl e, unfair, or unsupported by sound |egal principles.

Goodyear Tire and Rubber Co. v. Thonpson, Ky., 11 S.W3d 575,

581 (2000); Commonwealth v. English, Ky., 993 S.W2d 941, 945

(1999); Downing v. Downing, Ky. App., 45 S.W3d 449, 454 (2001).

In this case the famly court thoroughly supported its
determ nation of the appropriate |level of child support. Janet
argues that the famly court’s setting of child support at
$3,000.00 was arbitrary; however, to the contrary, the setting
of child support at $3,000.00 was a sound exercise of the fanmly
court’s discretion.

Next, Janet contends that the famly court’s val uation
of Richard’ s life insurance policy was erroneous. Richard owns,
and was awarded by the famly court, a New England Life
I nsurance Policy having a total cash value of $57,777.00. O
this amount, Richard could receive $36,040. 00 upon cashing in
the policy. The fam |y court valued the policy at a net equity
Ri chard could receive if he cashed in the policy rather than the
total cash value. The famly court’s determ nation that the
policy should be valued at the anmount it would bring if it were

cashed in currently was not clearly erroneous, nor was it an
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abuse of its discretion to use this approach. Janet does not

di spute the penalty associated with an early cash-in, and it is
reasonable to assign a value to the policy which reflects the
actual cash proceeds it could currently generate.

Next, Janet contends that the famly court erred in
qual i fying R chard’s busi ness val uati on expert, Bonnie Cresi,
as an expert witness. Janet contends that G resi has
i nsufficient education and experience to testify regarding
matters concerning the valuation of Richard s interest in his
vari ous nedical practices. The famly court addressed this
i ssue as follows:

Janet Sweet challenged Ms. Ciresi’s
credibility/credentials and know edge to
of fer expert testinony with regard to
val uation of this practice. The Court held
a pre-trial hearing pursuant to Daubert vs.
Merrill Dow Pharmaceuticals, Inc., 509 U S
579, [113 S. C. 2786, 125 L. Ed. 2d 469]
(1993). Ms. Ciresi received a Bachel or of
Arts Degree in Accounting from Eastern
Kentucky University in 1979. She becane a
certified public accountant in 1981. She
has specialized in accounting practices
wi thin the nedical profession and has been
enpl oyed as a CPA by Carpenter, Muntjoy a
respected general certified public
accounting firm since January 1990. She is
currently the partner in charge of
heal t hcare divisions and currently services
approximately 16 nedi cal practices providing
traditional accounting services, managenent
consul ting and reviewi ng practices for
efficiency and conpliance with federal and
ot her regul ati ons.
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She does not have a certified valuation
adm ni strator degree (CVA) and acknow edges
t hat she does not know the specific
qualifications for that certification. M.
Ray Strothman, CPA, CVA, the managi ng
partner of Strothman and Co., an accounting
firm does have the CVA degree; however, he
acknow edged the he performed nunerous
val uations of various business entities
before he obtained this certification.

O her nmenbers of Ms. Ciresi’s firmhave the
CVA and she has worked in collaboration with
t hem on busi ness evaluations. Wile she is
nmore famliar with nedical practices than
M. Strothman, she has little experience

i ndependently, in perform ng genera

busi ness eval uations and has testified only
once before concerning the valuation of a
nmedi cal practice in a dissolution case. M.
Ciresi was asked by Petitioner to eval uate
Dr. Sweet’s practice only in relation to its
buy/sell agreenent and al so to revi ew Ray
Strothman’s eval uation and prepare a
critique for counsel for [Ri chard] Sweet.

The Court entered an Interlocutory
Order in this case finding that Ms. Ciresi
was qualified to testify as an expert in the
area of business evaluation within the
context of buy/sell agreenents anong nedi ca
partnershi ps. The Court considers that the
specific directions to Ms. Ciresi concerning
t he narrow scope of her evaluation as well
of [sic] her lack of experience in valuation
of businesses generally goes to the weight,
not to the conpetency, of her testinony.

KRE 702, which governs the adm ssion of expert
testinony, provides,

If scientific, technical, or other

speci al i zed knowl edge will assist the trier

of fact to understand the evidence or to

determine a fact in issue, a wtness
qualified as an expert by know edge, skill,
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trai ning, or education, may testify thereto
in the formof an opinion or otherw se.

Application of KRE 702 is addressed to the sound

discretion of the trial court. Ford v. Commonweal th, Ky., 665

S.W2d 304, 309 (1983), cert. denied, 469 U S. 984, 105 S. C.

392, 83 L. Ed. 2d 325 (1984). An abuse of discretion occurs
when a "trial judge's decision [is] arbitrary, unreasonable,
unfair, or unsupported by sound |l egal principles.” Goodyear

Tire and Rubber Co. v. Thonpson, Ky., 11 S.W3d 575, 581 (2000).

Atrial court's ruling on the qualifications of an expert should
not be overturned unless the ruling is clearly erroneous.

Commonweal th v. Rose, Ky., 725 S.W2d 588, 590 (1987), cert.

denied, 484 U S. 838, 108 S. C. 122, 98 L. Ed. 2d 80 (1987),

overrul ed on other grounds by Commonwealth v. Craig, Ky., 783

S.W2d 387, 389 (1990); Farmland Mut. Ins. Co. v. Johnson, Ky.,

36 S.W3d 368, 378 (2000).

The famly court’s determ nation that Ms. Cresi was
qualified to testify as an expert in the area of business
valuation within the context of buy-sell agreenents in a nedica
partnership situation, and that she was qualified to review and
critique the opinion of the appellee’ s expert based upon her
general know edge and expertise in the area of business
val uation was not clearly erroneous. Ciresi has a Bachelor’s

degree in accounting; she had been a CPA for approximately 21

34



years; had been enployed by the respected CPA firm of Carpenter,
Mountj oy for approximately 12 years; she specializes in nedica
prof essi on accounting; and she is the partner at her CPAfirmin
charge of heal thcare accounting practice and services

approxi mately 16 nedical practices providing traditiona
accounting services, managenent consulting and revi ew ng
practices for efficiency and conpliance with federal and other
regul ations. Wile she does not have a CVA qualification,
Janet’s own val uation expert testified that he had perforned
numer ous val uati ons of business entities prior to obtaining his
certification. The trial court did not err in permtting Ms.
Ciresi to testify withinthe imts permtted. Any |ack of
experience or other qualification goes to the weight, not the
conpet ency, of her testinony.

Janet al so contends that Ciresi should not have been
permtted to testify because Richard failed to conply with the
trial court’s order requiring pretrial conpliance regarding
expert wtnesses in accordance wth CR 26. Janet contends that
despite repeated requests for disclosure, Richard repeatedly
failed to conply with the trial court’s order and, as a
sanction, the trial court should have excluded Cresi’s
t esti nony.

The trial judge “has wi de discretion in (the)

determ nation to admt and excl ude evidence, and this is
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particularly true in the case of expert testinony.” Keene v.

Comonweal th, Ky., 516 S.W2d 852, 855 (1974), (quoting Hanli ng

v. United States, 418 U. S. 87, 94 S. C. 2887, 2903, 41 L. Ed.

2d 590, 615 (1974). Sanctions relating to the violation of a
pretrial discovery order are governed by Kentucky Rule of G vil
Procedure CR 37.02 and are within the trial court's discretion.

Morton v. Bank of the Bluegrass and Trust Co., Ky. App., 18

S.W3d 353, 360 (1999). “The sanction inposed [for a violation]
shoul d bear sone reasonable relationship to the seriousness of

the defect." Bridewell v. Cty of Dayton ex rel. Urban Renewal

and Community Devel opnment Agency of Gty of Dayton, Ky. App.,

763 S.W2d 151, 153 (1988), (quoting Ready v. Jam son, Ky., 705

S.W2d 479, 482 (1986).

It is conceded that the areas to be addressed by
Cresi, the valuation of Richard s interests in his nedica
practice, were the nost substantial of the contested issues.
Al t hough the famly court found that Richard’ s initia
di scl osures regarding Ciresi were not in conpliance with the
trial court’s pretrial order, the famly court al so determ ned
that Janet’s counsel were “experienced and skilled” and were
“anply prepared to cross-examne Ciresi at trial on the basis of
their pretrial know edge of Cresi’s opinions.” Gven the
devast ati ng consequences to Richard s case in the event of the

exclusion of Ciresi’s testinony in conmparison with the prejudice
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to Janet by the admitting of the testinony, we conclude that the
trial court did not abuse its discretion by not excluding
Cresi’s testinony.

Next, Janet contends that the famly court erred in
its valuation of Richard s interest in Surgecenter. Janet
argues that the famly court should have accepted her expert’s
val uation of $62,000.00 and shoul d not have reduced the value to
$59, 000. 00 based upon antici pated conpetition to result from
Jewi sh Hospital’'s conpletion of a facility to offer services
simlar to those provided by Surgecenter.

Richard has a 1% interest in Surgecenter. Based upon
the capitalization of earnings nmethod and applying a
capitalization rate of 19.6% Janet’s expert, Strothman, val ued
Richard’s interest in the practice at $62,000.00. Richard did
not obtain an expert opinion as to the value of his interest in
Surgecenter but submitted that he would be entitled to
$54, 000. 00 based upon his nost recent K-1. The fam |y court
stated as foll ows:

[Richard] testified that an additiona

capital contribution will be needed in order

to renovate and expand the Surgecenter in

order to stay conpetitive. He noted that

Jewi sh Hospital is building what he refers

to as a “Taj Mahal” which he believes wll

of fer serious conpetition for the

Surgecenter. Accordingly, he anticipates

some cutting of income. This Court finds

that M. Strothman did not consider the
conpetition fromthe new Jew sh Hospital
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facility or the additional capital

contribution which may increase the

capitalization rate sonewhat based upon

additional risk considerations. The Court

additionally finds that no one has a crystal

ball or a precise neasurenent tool and sets

a val ue of $59, 000.00 upon [Richard] Sweet’s

interest in Surgecenter.

The family court identified specific reasons for its
slight reduction to the valuation submtted by Strothman. The
reducti on was based upon Richard s testinony regarding factors
not considered by Strothman. The famly court’s val uation was
supported by substantial evidence, and accordi ngly was not
clearly erroneous.

Finally, Janet contends that the famly court’s
valuation of Richard s interest in Louisville Othopaedic Center
was incorrect. Janet’s expert, Strothman, using the
capitalization of earnings nethod, valued Richard s interest in
the practice as $810,000.00. Richard s expert, Ciresi, using a
cal cul ati on based upon the partnership’ s buy/sell agreenent,
val ued the practice at $332,171.00. Utimately, the trial court
adopted the capitalization of earnings nethod proposed by
Strot hman, but applied different calculation factors to arrive
at a value of $332,171.00.

We di scussed the trial court’s valuation of Louisville

Orthopaedi c Center extensively in our consideration of the issue

in Richard s appeal. Mich of that discussion is applicable to
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Janet’s appeal and we incorporate that discussion into the
present di scussion.

Janet contends the famly court erred by accepting the
tax rate and nedian salary for a Louisville Othopaedi c Surgeon
proposed by Ciresi rather than the tax rate and nedi an sal ary
proposed by her expert. The trial court, rather than this
Court, was in the better position to weigh the testinony and
judge the credibility of the witnesses. Ciresi’s testinony is
substanti al evidence supporting the tax rate and nedi an sal ary
used in the famly court’s cal culation of the practice under the
capitalization of earnings nethod. The famly court’s decision
to use the values proposed by Cresi was not clearly erroneous
nor an abuse of discretion.

Janet al so contends that the famly court erred by
using a capitalization rate of 32.5%r rather than a rate of 25%
as proposed by her expert. Richard s expert proposed a rate of
40% Again, in light of the conpeting testinony of the experts,
the trial court was in the better position to resolve the
di spute concerning the proper capitalization rate. The rate
applied by the famly court was within the range proposed by the
experts. |Its decision was not clearly erroneous nor an abuse of
di scretion.

For the foregoing reasons we affirmin part, reverse

in part, and remand for the trial court’s additiona
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consi deration concerning the character of the paynent nmade by

Ri chard to Janet in Decenber 2001.

ALL CONCUR
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