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BEFORE: COMBS, CHI EF JUDGE; GUI DUGLI AND KNCPF, JUDGES.
COVBS, CHI EF JUDGE: Steven K. Lane appeals froman order
entered by the Daviess Circuit Court denying his notion pursuant
to RCr! 11.42 to vacate his conviction. He argues that the trial
court erred in denying his clains of ineffective assistance of
trial counsel w thout conducting an evidentiary hearing. After
a careful review of the record, we affirm

Lane and his friend, Ray Bolin, together nurdered

Thomas Puckett on Novenber 21, 1998 by bl udgeoni ng and st abbi ng

! Kentucky Rules of Crimnal Procedure.



himto death. They dunped his body along with the knife they
used for the nurder into the river near Onensboro. Several days
| ater, Puckett was found floating in the Chio River. Lane soon
tal ked wth the police concerning his involvenent in Puckett’s
death and gave themtwo statenents, which he allowed to be
recorded. In his first statenent of Decenber 1, 1998, Lane told
investigating officers that he, Bolin, and Puckett were fishing
and drinking al cohol on the day of Puckett’'s death. Wen
Puckett and Bolin began arguing, Puckett attenpted to strangle
Bolin, who was smaller than Puckett. Fearing for Bolin s life,
Lane hit Puckett in the back of the head with a brick, breaking
the brick in half. Lane said that he left the scene while
Puckett was still alive. Although he urged Bolin to go with
him Bolin refused to | eave and stayed behind. Bolin later told
Lane that he had slit Puckett’s throat and then rolled his body
into the river

After giving this information to the police, Lane
cooperated with themin gathering evidence against Bolin by
wearing a wire and recordi ng conversations with his friend.
After Bolin s arrest, he not only confessed to nurdering
Puckett, but he also inplicated Lane as having plotted with him
to kill Puckett. On Decenber 3, 1998, confronted with Bolin's
confession, Lane gave police a second statenent. He now

adm tted that Puckett was sitting on the ground when he struck
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himw th the brick and that Puckett had not assaulted Bolin that
day. He al so acknow edged that he and Bolin had planned the
murder prior to picking Puckett up to go fishing.

Bot h Lane and Bolin were indicted and charged with
murder. Bolin pled guilty and was sentenced to serve twenty-
four years in prison. Lane proceeded to trial.

Prior to his trial, Lane noved to suppress the
statenents he had given to police by arguing that they were not
made voluntarily. After an evidentiary hearing, the trial court
found that Lane had nmade a “know ng, intelligent, and voluntary
wai ver of his rights” and allowed the statenents to be adm tted
into evidence.

Bolin testified for the Coomonweal th and repeated
Lane’s invol venent in planning and carrying out the nurder.

Lane essentially told the jury the sane story that he had
related to police in his first statenent. He clainmed that he
struck Puckett for fear that Puckett was going to harm Bolin.

He said that he had no idea that Bolin intended to kill Puckett.
As to his second statenent in which he had confessed to planning
Puckett’ s death, he explained that he made the harnfu

adm ssi ons because his integrity had been destroyed and he had
no hope that the officers would believe anything el se. He also

called three wi tnesses who characteri zed Puckett as a troubl ed,



conmbative al coholic. They also testified that they had
W t nessed Puckett assault Bolin several tines in the past.

The jury was instructed on protection of another,

i ntentional nmurder, wanton nurder, and the | esser degrees of
hom ci de (first-degree mansl aughter, second-degree mansl aughter,
and reckless homcide). The jury convicted Lane of wanton
nmurder, and he was sentenced to twenty years in prison.

After the Kentucky Suprenme Court affirmed his
conviction, Lane filed an RCr 11.42 notion. He alleged that he
was denied a fair trial based on errors of his trial counsel.

He clainmed that trial counsel rendered ineffective assistance by
failing to call w tnesses who could testify that he hinself had
been stabbed three years before the nurder of Puckett. Although
Puckett had not been involved in his earlier injury, Lane argued
that the evidence of that fight would have hel ped the jury
understand his state of mnd at the tinme of his assault on
Puckett; that is, that he did not want hinself or his friends to
be victim zed by violent behavior.

He al so alleged that trial counsel rendered poor
representation by failing to call Puckett’s brother, Jesse
Puckett, to testify about Puckett’s violent behavior toward
famly nmenbers. He observed that counsel failed to call any

W tnesses at the suppression hearing. Finally, he argued that



the evidence at trial had been insufficient to support the
jury’ s verdict.

The trial court rejected all of Lane’'s argunents and
deni ed the notion without an evidentiary hearing. It determ ned
that any evidence that Lane was assaulted three years before
Puckett’s death was not relevant to the issues in the nurder
trial. The court observed that trial counsel had called three
Wi tnesses to testify about Puckett’s violent history toward
Bolin and that any additional testinony about Puckett’s viol ent
t endenci es woul d have been nerely cunul ative. The court al so
hel d that any issue concerning the adm ssion of Lane’ s taped
conf essions was procedurally barred by the doctrine of res
judicata. Finally, the trial court concluded that the issue of
the sufficiency of the evidence was a matter that should have
been raised on direct appeal.

In this appeal, Lane once again argues that his
counsel was ineffective for failing to call Jesse Puckett in
order to bolster his defense that he justifiably feared that
Puckett would harm Bolin. Lane believes that if the jury had
heard Puckett’s brother testify, he m ght have been convicted of
one of the |l esser-included offenses of nmurder. By failing to
conduct an evidentiary hearing, the trial court could not
determ ne whether he suffered prejudice by counsel’s failure to

call Jesse Puckett as a defense w tness.



Lane al so argues that his trial counsel rendered
i neffective assistance by failing to present proper evidence at
t he suppression hearing. He contends that his confession was
coerced because one of the officers who took his statenments had
a grudge against him He clains that his signature on the
wai ver formwas forged. He blanes counsel for failing to
request funds to enploy a handwiting expert in order to
establish the forgery.

He | ast argues that counsel’s perfornmance was
deficient for failure to require the Cormmonwealth to “neet the
Burden of Proof, pursuant to KRS? 500.070,” and by omitting to
nove for a directed verdict of acquittal at the close of the
Commonweal th’s case. (Appellant’s brief, p. 9.)

In reviewing a claimof ineffective assistance of
counsel, we are conpelled to defer to the presuned strategy and
ability of counsel absent a clear show ng of inconpetence that
prejudi ced his client:

Judi ci al review of the performance of

def ense counsel nust be very deferential to

counsel and to the circunstances under which

they are required to operate. There is

al ways a strong presunption that the conduct

of counsel falls within the w de range of

reasonabl e prof essi onal assistance because
hi ndsi ght i s al ways perfect.

2 Kent ucky Revised Statutes.



Hodge v. Conmmonweal th, Ky., 116 S.W3d 463, 469 (2003). The

test to be applied to clains of ineffective assistance as

established in Strickland v. Washi ngton, 466 U. S. 668, 104 S. C.

2052, 80 L.Ed.2d 674 (1984), is dual: the claimnt nmust show
(1) that counsel’s performance was deficient and (2) that the
def endant was prejudiced to such a degree that

there is a reasonable probability that, but

for counsel’s unprofessional errors, the

result of the proceedi ng woul d have been

different. A reasonable probability is a

probability sufficient to underm ne

confidence in the outcone.
Id., 466 U S. 694, 104 S.C. at 2068, 80 L.Ed.2d at 698; see

al so, Moore v. Commonweal th, Ky., 983 S.W2d 479, 482 (1998).

When a trial court has denied such a notion w thout an
evidentiary hearing, we are required to determ ne whether there
are any “material issue[s] of fact that cannot be concl usively.

proved or disproved, by an exam nation of the record.”

Fraser v. Commonweal th, Ky., 59 S.W3d 448, 452 (2001). After

our review, we believe that the trial court properly determ ned
that each of Lane’s clainms of ineffective assistance of counse
has been conclusively refuted on the face of the record.

The record reveals that Lane's trial counse
chal I enged the sufficiency of the evidence. Contrary to Lane’s
al | egations, counsel did nove for a directed verdict at the

cl ose of the Commonweal th’s case and again at the conpletion of



all the evidence. Additionally, as the Conmonwealth correctly
observes, the sufficiency of the evidence is an issue that nust
be rai sed on direct appeal rather than in a collatera

proceeding. Goss v. Commonweal th, Ky., 648 S.W2d 853 (1983).

The trial court also ruled correctly in determning
that Lane’'s attenpt to re-argue the adm ssibility of his
confession is procedurally barred since it had been rai sed and
rejected in his direct appeal. The Kentucky Suprene Court
t horoughly addressed Lane’s claimthat his confession was not
voluntary. In concluding that the trial court did not err in
failing to suppress Lane’ s confession of Decenber 3, 1998, in
whi ch he admtted to planning Puckett’s death, the Court
reasoned as foll ows:

We find no evidence of inpermssibly
coercive conduct on the part of the

i nvestigating police officers when they
confronted [Lane] with Bolin’s version of
the events after [Lane] had assisted their
investigation of Bolin. Wile [Lane]
enphasi zes his state of mnd at the tinme of
t he confession — specifically, his dismy
that officers whom he had trusted and

assi sted had “turned” upon him- we have
hel d that “a defendant’s nental condition,
by itself and apart fromits relation to

of ficial coercion, should [n]ever dispose of
the inquiry into constitutiona

vol untariness.” And, in Commonwealth v.
Vanover, [Ky., 31 S.W3d 885, 890 (2000)], we
affirmed the trial court’s adm ssion of the
def endant’ s confessi on where “the confession
was nore a product of the accused s being
confronted with the totality of available
evi dence rather than his will being




under m ned by repeated and conti nuous
guestioning.” W find substantial evidence
to support the trial court’s determ nation
that [Lane] voluntarily confessed on
Decenber 3, 1998.

Lane v. Commonweal t h, 2000- SC-0216- VR, rendered August 22, 2002,

p. 8-9.
An issue raised and rejected on direct appeal may not
be re-litigated by way of a claimof ineffective assistance of

counsel in an RCr 11.42 proceeding. Sanders v. Comonweal th,

Ky., 89 S.W3d 380, 385 (2002). The voluntariness of Lane’'s
confession is now subject to the doctrine of res judicata and
has becone the |law of the case. W are barred fromre-visiting
this issue.

Finally, the record conclusively resolves any issue
with respect to the strategi c decision of counsel not to cal
Puckett’s brother, Jesse Puckett, as a defense witness. A trial
counsel’s choice of whether to call witnesses is generally
accorded a presunption of deliberate trial strategy and cannot
be subject to second-guessing in a claimof ineffective

assi stance of counsel. Strickland, 466 U. S. at 689; Russell v.

Commonweal th, Ky. App., 992 S.W2d 871, 875 (1999). But even if

the trial court had conducted an evidentiary hearing and had
deternmi ned that counsel’s failure to call the w tness was

defective performance rather than a strategic decision, Lane



woul d have no cl ai m because he has failed to neet the prejudice
prong of the Strickland test.

The jury heard from Lane about Puckett’s vi ol ent
nature and tendencies -- and specifically his bullying and prior
beatings of Bolin. It also heard this sane testinony fromBolin
hi nself and fromthree other defense wi tnesses. Therefore, the
trial court correctly determ ned that Jesse Puckett’s testinony
woul d have been nerely cumul ati ve evi dence about the victinis
character. W agree that the outcone of the trial nost |ikely
woul d not have been different even if counsel had called Jesse
Puckett to testify for the defense.

We affirmthe order of the Daviess Crcuit Court.
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