RENDERED: OCTOBER 1, 2004; 10:00 a.m
NOI' TO BE PUBLI SHED

Commomuealth Of Kentucky

@ourt Of Appreals

NO  2003- CA-000333- MR
CHARLES BLAI NE DAl LEY APPELLANT

APPEAL FROM CARTER ClI RCUI T COURT
V. HONORABLE SAMUEL LONG JUDGE
ACTI ON NO 01-CR-00052-001

COMVONVEALTH OF KENTUCKY APPELLEE

CPI NI ON
VACATI NG AND RENVANDI NG

k% k% *x*k **k k%

BEFORE: JOHNSON, KNOPF, AND SCHRODER, JUDGES.

KNOPF, JUDGE: Charles Dailey appeals froma judgnent of the
Carter Circuit Court, entered February 5, 2003, convicting him
following a jury trial, of conplicity to third-degree assault?
and attenpted first-degree escape.? The court sentenced Dail ey

to concurrent terns of incarceration totaling five years.

1 KRS 508. 025 and KRS 502. 020.

2 KRS 520. 020 KRS 506. 010.



Dai l ey contends that the trial court erred by denying his
request to represent hinself, by denying his notions for a
directed verdict, and by sending witten witness statenents to
the jury roomfor the jury’'s consideration during its

deli beration. W agree that the court did not adequately
inquire into Dailey's asserted waiver of his right to counsel.
Accordingly, we vacate the judgnment and renand.

The charges against Dailey stenmed from an incident at
the Carter County Detention Center during the early norning of
May 1, 2001. Dailey was an inmate at the center. At about 5:00
a.m his cell mate, John Knipp, called for assistance fromthe
| one guard because Dailey, who had a history of heart problens,
was conpl ai ni ng of chest pains. Wen the guard entered the cel
to bring nmedicine to Dailey, Knipp struck himon the back of the
head with a brick he had pried fromthe wall. Al though knocked
to one knee and nonmentarily stunned, the guard weathered the
blow, called for help fromtw deputies who happened to be
visiting him and nmanaged to subdue Kni pp, whom he then isol ated
in a separate cell. Dailey remained on his cot during the
assault. Paranedics were summoned to assist him but they found
no evidence of a heart attack. At Dailey’ s request, however,
they transported himto the hospital, where further testing
failed to discover any irregularity. He was returned to the

detenti on center that afternoon.



During the investigation of the assault, inmates
reported that Dailey and Knipp had plotted to escape by luring
the guard to their cell with a false heart-attack alarm and then
overpowering himw th the dislodged brick. Dailey's failure to
join the assault had allegedly elicited fromKni pp the comment,
“Thanks a lot for the help.” Based |largely on these statenents,
t he Commonweal th charged Dailey with conplicity in the assault
and with attenpted escape. He was indicted on June 28, 2001,
and apparently was pronptly appointed a public defender. A
public defender appeared with himat his arraignnent on August
9, 2001, at which tinme trial was scheduled for March 12, 2002.

On August 29, 2001, Dailey filed a pro se notion for a
speedy trial. The court thereupon rescheduled trial for
Novenber 13, 2001. In Cctober, the public defender noved to
w t hdraw because of a conflict, and conflict counsel entered his
appearance. |In short order, this new counsel noved to w thdraw
the speedy-trial notion and to continue the trial. The tria
court granted the notions and rescheduled trial for June 6,

2002. For reasons that do not appear in the record, in June the
matter was again continued and reset for January 7, 2003.

In Novenber 2002, Dailey noved pro se to have the case
di sm ssed because he had been denied his right to a speedy
trial. The notion alleged that conflict counsel had been

appoi nted wi thout Dailey’s know edge or consent and that



counsel’s notion to withdraw t he speedy-trial notion had al so
been made unbeknownst to Dailey. Dailey asserted that his
intention was to proceed pro se. Wthout any inquiry into
Dail ey’ s assertion of his right to waive counsel, the court
deni ed the notion by order entered Decenber 10, 2002. Dail ey
appeal ed pro se fromthat denial.?

On the norning of trial, but before jury selection had
commenced, Dailey noved to represent hinmself and to dispense
W th appoi nted counsel. The court asked Dailey if he had read
the rules of evidence and procedure. Wen Dailey clainmed that
he had, the court asked himhow many jurors the clerk would
initially call forward and what was a perenptory chall enge.
Dai l ey did not know, whereupon the court summarily denied his
notion. Dailey contends that the denial violated his right to
defend hinself. W agree.

In Hill v. Conmonweal th,* our Supreme Court recently

had occasion to reiterate that the right to counsel enbodied in
the Sixth Amendnent to the United States Constitution and
Section 11 of the Kentucky Constitution is acconpanied by a
conconmitant right to waive counsel and represent oneself. Wen

a def endant unanbi guously indicates his desire to exercise this

3 The appeal was di sm ssed as having been brought from an
interlocutory order.

4 Ky., 125 S.W3d 221 (2004).



right, the trial court has a duty to establish on the record
that the defendant is waiving or limting his right to counse
voluntarily, know ngly, and intelligently. As the Suprene Court
hel d,

[flirst, the trial court nust hold a hearing

in which the defendant testifies on the

guestion of whether the waiver is voluntary,

knowi ng, and intelligent. . . . Second,

during the hearing, the trial court nust

warn the defendant of the hazards ari sing

fromand the benefits relinqui shed by

wai ving counsel. . . . Third, the tria

court nust nmake a finding on the record that

the waiver is knowing, intelligent, and

vol untary.?®

The defendant’s | ack of |egal expertise is irrelevant
to this inquiry.® The defendant nmust be conpetent to stand
trial ” and nust evince an understanding of the stakes invol ved
and the di sadvantages he will face by proceeding on his own.?3

The right to waive counsel, however, can itself be

wai ved if not timely asserted. The general rule seens to be

that a request to proceed pro se is tinely if nmade prior to jury

® 125 S.W3d at 226. (citations omtted).

® Faretta v. California, 422 U S. 806, 45 L. Ed. 2d 562, 95 S.
. 2525 (1975).

7 Godinez v. Moran, 509 U.S. 389, 113 S.Ct. 2680, 125 L. Ed. 2d
321 (1993).

8 Faretta v. California, supra.




sel ection or meaningful trial proceedings.® Even a timely
request may be denied, noreover, if it appears to have been nade
not in good faith but nmerely as a tactic to delay the trial.?*
The trial court in this case did not address any of
these factors and did not determne on the record either that
Dai |l ey’ s wai ver of counsel was involuntary or was asserted for
the sake of delay. W synpathize with the court’s concern that
Dailey’s | ack of expertise would likely render hima poor
advocate for his cause, but the right of self representation is
not limted to those who can represent thenselves well. The
court’s denial of Dailey’'s notion to proceed pro se was
t herefore erroneous. Accordingly, we nmust vacate Dailey’s
j udgnment of conviction and remand this natter for a hearing as

described in H Il v. Commonwealth. [|f Dailey s waiver of

counsel is found to be know ng, voluntary, and intelligent and
not asserted for the sake of delay, he will be entitled to
represent hinself at a newtrial. |If his asserted waiver does
not neet the standards di scussed above, however, the court’s

February 5, 2003, judgnent shall be reinstated.

® Robards v. Rees, 789 F.2d 379 (6'" Cir. 1986): United States v.
McKenna, 327 F.3d 830 (9'" Gir. 2003); United States v. Young,
287 F.3d 1352 (11'" Gir. 2002).

10 Robards v. Rees, supra; Fritz v. Spalding, 682 F.2d 782 (9'"
Gir. 1982).




As this ruling indicates, we are not persuaded that
the trial court erred by denying Dailey’ s notions for a directed
verdict. W review the denial of a directed verdict notion by
aski ng whet her “under the evidence as a whole, it would be

clearly unreasonable for a jury to find guilt.”

If not, then
the denial of the notion is to be upheld.

Here, the Commonweal th’s proof that Dailey knew of and
participated in the assault and attenpted escape included the
suspi ci ous coi nci dence of his heart pains and Knipp’'s arm ng
hinmself with the brick when a | one guard was on duty; the
nmedi cal tests indicating that Dailey’ s heart was normal; the
guard’s testinony that i mediately after the bl ow, when he was
knocked to his knee, Dailey began to rise fromthe cot, but |ay
down agai n when the guard recovered and called for help; and an
inmate’s testinony that his forner statenent, in which he
claimed that Dailey had tal ked about feigning a heart attack so
he coul d escape, and that Kni pp had nade the “thanks for the
hel p” remark, was the truth. Al though there was al so testinony
fromthat inmate and another inmate that their former statenents
had been based on runors circulating in the detention center

after the assault and not on direct know edge, and al t hough

Knipp testified that Dailey had not been involved, a juror could

1 Conmonweal th v. Benham Ky., 816 S.W2d 186, 187 (1991).




reasonably conclude that Dailey and Knipp attenpted to escape by
orchestrating an assault on the guard.

Nor is Dailey entitled to relief because witten
statenments by the two inmate witnesses were sent to the jury
room W agree with Dailey that this was an error. Qur Suprene
Court has explained that testinonial exhibits are not to be sent
to the jury room because of the risk that such exhibits will be
gi ven undue weight.*® As Dailey adnits, however, the error was
not preserved. As it was submtting the case to the jury, the
trial court announced that all of the exhibits woul d acconpany
the jury to the jury room Dailey did not object. GCenerally,
of course, unpreserved errors do not provide grounds for
relief.?

An exception to this rule exists under RCr 10.26 for
pal pabl e errors. As Dailey notes, pal pable errors may be
revi ewed even though unpreserved. Qur Suprene Court has
descri bed a pal pable error as

one that affects the substantial rights of a

party and will result in manifest injustice

if not considered by the court, and what it

really boils dowmn to is that if upon a

consi deration of the whole case this court
does not believe there is a substanti al

12 Berrier v. Bizer, Ky., 57 S.W3d 271 (2001).

13 CR 9.22; Gundy v. Commonweal th, Ky., 25 S.W3d 76 (2000)
(citing McDonald v. Commonweal th, Ky., 554 S.W2d 84 (1977));
Commonweal th v. Preece, Ky., 844 S.W2d 385 (1992).




possibility that the result woul d have been

any different, the irregularity will be held

nonpr ej udi ci al . **

The error of sending the two short w tness statenents
to the jury room does not neet this standard. The error was not
one of admssibility but only one of possibly overenphasi zi ng
the inmates’ witten statenents. The trial was short, however,
and the inmates’ live testinony was still fresh. Dailey’s
counsel , noreover, enphasized the live testinony during his
closing argunent. There is not a substantial possibility that
the verdict would have been different had the witten statenents
not been sent to the jury room

Dai l ey, therefore, is not entitled to have his
conviction reversed. He is entitled, however, to a hearing on
his notion to represent hinself. He will be entitled to a new
trial if the court finds that he validly waived his right to
counsel . Accordingly, we vacate the February 5, 2003, judgment
of the Carter Circuit Court and remand for additiona
proceedi ngs consistent with this opinion.

ALL CONCUR

14 Schoenbachl er v. Commonweal th, Ky., 95 S.W3d 830, 836 (2003).
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