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BEFORE: JOHNSON, TAYLOR, AND VANMVETER, JUDGES.

VANMETER, JUDGE: This is an appeal from an anended judgnent
entered by the Franklin Gircuit Court after appellant Brigitte!
McCl ease entered a guilty plea to the anended charge of
first-degree mansl aughter. Appellant contends that the tria

court erred by finding that she was ineligible for probation

even though she was a victimof donestic violence. W affirm

' Appellant’s first name has been spelled in various ways throughout these proceedings. Although lower court
documents and the notice of appeal show appellant’s name as “Bridgitte,” she signed the notice of appeal as
“Brigitte” and her briefs on appeal show her name as “Brigitte.”



Appel I ant and her brother, Anthony MC ease, were
adult residents of their parents’ honme. [t is undisputed that
Ant hony physi cal ly abused appellant and other famly nmenbers on
nunmer ous occasions. During the |ate evening hours of April 23,
2001, Anthony was intoxicated when he entered the house and
engaged in a confrontation with appellant. Anthony allegedly
rai sed his hand to strike appellant, who responded by stabbi ng
himin the abdomen with a kitchen knife. Appellant then
informed their father of what had occurred, and she called 911
for assistance. Despite surgical efforts, Anthony died severa
hours | ater

Appel I ant, who was charged with nurder, eventually
entered an Alford plea to first-degree mansl aughter. On January
27, 2003, after an evidentiary hearing pursuant to KRS 439. 3402,
the trial court concluded that the domestic viol ence exception
to the violent offender provisions of KRS 439.3401 did not apply
to appellant, and that she was ineligible for probation.
However, the court subsequently reconsidered and set aside its
January 27 order. On February 26, 2003, the court entered an
anended judgnent which noted that appellant had appeared with
counsel “in open court on 2-21-03 (*).” The asterisk was
expl ai ned at the bottom of the page as foll ows:

(*) (Order Setting Aside Judgnent of 1-27-03
entered Feb. 6, 2003)



(*) Pursuant to KRS 439. 3402, the Court has
determ ned the defendant to be a victim of
donestic violence or abuse with regard to
this offense and thus, [to] be exenpt from
the Parole Restrictions stated within KRS
439. 3401. The defendant will be eligible
for Parole in the manner specified in KRS
439. 3401.

Further, the amended judgnment noted that “the Court finds: M
for Probation/denied” for two reasons, marked as foll ows:

[XX] the Victimsuffered death or physica
injury;

[ ] inprisonnent is necessary for
protection of the public because:

[ ] there is a likelihood that during
a period of probation with an

al ternative sentencing plan or

condi tional discharge Defendant wl |
commt a Class Dor Class C felony or a
substantial risk that Defendant wl |
commit a Class B or Class A felony;

[ XX] Defendant is in need of
correctional treatnent that can be
provi ded nost effectively by the
def endant’s commitnent to a
correctional institution;

[ ] probation, probation with an
alternative sentencing plan, or
condi ti onal discharge would unduly
depreci ate the seriousness of the
Def endant’ s cri ne;

[ ] Defendant is ineligible for
probation, probation with an
alternative sentencing plan, or

condi tional discharge because of the
applicability of KRS 532.060][.]



This appeal followed, but it subsequently was held in abeyance
pending the circuit court’s ruling on appellant’s notion for
shock probation. On Novenmber 12, 2003, the trial court entered
an order noting that it previously had deni ed probation based on
the victims death and appellant’s need for correctiona
treatment. The court gave simlar reasons for denying shock
probation. The appeal was returned to this court’s active
docket .

Appel  ant contends that the trial court erroneously
found that even though she was a victimof donestic violence,
she was ineligible for probation. W disagree.

KRS 439. 3401 specifies that a violent offender is
ineligible for rel ease on probation or parole until that
of fender has served at |east twenty years or eighty-five percent
of the sentence, depending on the offense and the |l ength of the
sentence i nposed. However, KRS 439.3401(5) provides an
exception for “a person who has been determ ned by a court to
have been a victimof donmestic violence or abuse pursuant to KRS
533.060 with regard to the offenses involving the death of the
victimor serious physical injury to the victim” KRS
533.060(1) in turn provides that a person who used a firearmin
the comm ssion of a Class A, Bor Cfelony is ineligible for
“probation, shock probation, or conditional discharge, except”

when the victim“had previously or was then engaged in an act or
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acts of donestic violence against” the defendant or a famly
menber .

Here, the parties do not dispute that appellant is a
donmestic violence victimwho is exenpt fromthe KRS 439. 3401
provi si ons which otherwi se would restrict her ability to be
consi dered for parole. However, the Commonweal th disagrees with
appel l ant’ s assertion that under Commonweal th v. Vincent, Ky.,
70 S.W3d 422 (2002), the trial court erred by finding appell ant
ineligible for probation despite the KRS 533.060(1) exenption of
donmestic violence victins fromstatutory restrictions agai nst
the granting of probation to those who conmt Class A, B, or C
felonies while arnmed with firearns.

Regar dl ess of whether KRS 533.060(1) applies to
situations in which defendants are arnmed with knives rather than
with firearns, it is clear that appellant’s argunent on appea
lacks merit. Neither Vincent nor the donmestic violence
exceptions to KRS 439. 3401 and KRS 533.060(1) require courts to
grant probation or parole to all donmestic violence victins.
Instead, those authorities nerely provide that certain felons,
who woul d be statutorily ineligible for probation or parole but
for the fact that they are domestic violence victins, my be
consi dered for probation or parole just as if there were no
statutory prohibitions against probation or parole for persons

who committed simlar crines.



Here, despite appellant’s assertion, the record does
not show that the trial court ultimately found her to be
statutorily ineligible for probation. Regardless of whether the
trial court may have nade coments to the contrary before the
initial judgnent, the court’s subsequent anended judgnent
clearly reflects that the court considered appellant’s notion
for probation but denied that notion because the victimdi ed and
because appel |l ant needed correctional treatnment. The anended
judgnent further shows that the court specifically declined the
opportunity to find that appellant was statutorily ineligible
for “probation, probation with an alternative sentencing plan,
or conditional discharge[.]” Thus, there is no nmerit to
appellant’s allegation that the trial court erroneously
concluded “that a victimof donmestic violence is never eligible
for probation after commtting a crinme involving the death of
t he perpetrator of the domestic abuse.”

The court’s judgnent is affirned.
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