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BEFORE: BUCKI NGHAM DYCHE, AND SCHRODER, JUDGES.
BUCKI NGHAM JUDGE: The Commonweal t h of Kentucky appeals from an
order of the Leslie Crcuit Court vacating Linzie Douglas Rice’'s
convi ction and sentence for nurder and two counts of first-
degree wanton endangernment. The circuit court entered the order
vacating the judgment pursuant to Rice’s RO! 11.42 notion. W
affirm

As a result of a jury trial that was held in the

circuit court on July 22, 1997, Rice was convicted of nurder and

! Kentucky Rules of Crimnal Procedure.



two counts of first-degree wanton endangernment. On Septenber 4,
1997, the circuit court entered a judgnent wherein it sentenced
Rice tolife in prison for the offenses pursuant to the jury’'s
recomendation. H's conviction and sentence was affirned by the
Kent ucky Suprenme Court on direct appeal in an unpublished

opinion. See Rice v. Commonweal th, 97-SC-000750- VR, rendered

April 22, 1999.

The incident which led to R ce’s conviction occurred
on March 12, 1996. On that date Rice was living with his
girlfriend, Tammy Roberts, and her four-year-old son, Corey
Roberts, in Leslie County, Kentucky. They were living in a
house that belonged to Rice’'s famly.

Late that evening David McAllister, a friend of Rice,
stopped at the residence to get a rolling paper to snoke a
marijuana joint. Rice was asleep in bed when MAIlister
arrived, but Roberts was in the |living roomand had been
wat ching a novie while Corey slept on a nearby | ove seat. Rice
awoke, arose fromthe bed, and entered the living room

Vari ous accounts of exactly what happened next were
told to the jury by Rice, Roberts, and McAllister.? Rice
testified that he fired a warning shot in McAllister’s direction

after he ordered McAllister to | eave but he refused to do so.

2 Rice gave three statenments to the police in addition to testifying at trial.
Two of those statenents were different fromhis trial testinony.



The single shot fired by Rice in McAllister’s direction hit
Corey who was asleep on the |ove seat. The bullet struck Corey
on the back, right side of his head near his right ear and
killed himinstantly.

Al t hough Rice did not intentionally kill Corey, he was
prosecuted for nurder under KRS® 507.020(1)(b) which states that
“la] person is guilty of nurder when: . . . . (b) [i]ncluding,
but not limted to, the operation of a notor vehicle under
circunstances mani festing extrene indifference to human life, he
want onl y engages in conduct which creates a grave risk of death
to anot her person and thereby causes the death of another
person.”

After he was convicted and sentenced and the judgnent
was upheld on direct appeal by the Kentucky Suprene Court, Rice
filed a notion to vacate the judgnment pursuant to RCr 11.42.
The notion was filed on February 18, 2000, and suppl emented on
Septenber 8, 2000. A hearing was held on May 23, 2002.
Thereafter, R ce renewed his RCr 11.42 notion on Septenber 27,
2003. In an order entered follow ng a hearing on Cctober 1,
2003, the circuit court granted Rice’s notion and vacated the
judgnment. This appeal by the Commonweal th fol | owed.

The circuit court gave no explanation for its ruling

inits witten order. However, the video record provides an

3 Kent ucky Revised Statutes.



i ndication of the court’s findings and conclusions. The issue
i nvol ved three jurors who sat on this case and who had al so
served as jurors in a nurder trial approximtely two nonths
prior to the trial herein.

The earlier trial involved the prosecution of a man
named Merrill Pel phrey. Pelphrey was charged with killing
another person in Rice' s residence at a tinme when Rice was not
at hone. During the Pelphrey trial, R ce s nanme was nenti oned
several tinmes. Specifically, a Kentucky State Trooper who
i nvestigated the Pel phrey case testified at the Pel phrey trial
that he had di scovered cocai ne, guns, scales, spoons, and
syringes at the Rice residence during his investigation. The
trooper also told the jury that there had been two drug raids on
the Rice residence and that two nmurders had been comm tted there
in the past. He further told the Pelphrey jury that he had
opened a new drug investigation against Rice while investigating
t he Pel phrey case.

Three of the jurors in the Pel phrey trial also served
as jurors in Rice's trial. During the jury selection process in
Rice s trial, neither the court nor the attorneys inquired
concerni ng whet her any of the jurors had been jurors in the
Pel phrey case. However, Rice's attorney asked the jurors
whet her any of them had ever served as a juror on a crimna

case in the past. Although one of the jurors responded that she
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had served as a juror in a crimnal case three or four years
earlier, none of the three jurors who had served as jurors in
t he Pel phrey case responded in any manner.

After the prosecuting attorney and Rice’s attorney
conpl eted their questioning of the prospective jurors, the court
had the clerk call additional jurors. Several of the additiona
jurors were excused for various reasons, including two,
Juanadean McKi nney and Bobby Barrett, who approached the bench
and stated to the court that they had served as jurors in the
Pel phrey trial and had fornmed or expressed an opinion about this
case. Those two jurors were excused, but neither the court nor
the attorneys further inquired of the remaining prospective
jurors as to whether any of them had served in the Pel phrey
trial. At sone point following this trial, R ce |learned that
three of the jurors had served as jurors in the Pel phrey case
despite their failure to respond to Rice’'s attorney’s question
as to whether any juror had served in a crimnal trial in the
past .

As it relates to this issue, Rice’s RCr 11.42 notion
asserted two separate grounds. First, it alleged that the
jurors’ failure to disclose that they had participated as jurors
in the prior trial was inplied bias and violated his right to a
fair and inpartial jury. Second, it alleged that he received

i neffecti ve assi stance of counsel due to his counsel’s failure



to determine that the three jurors had served in the prior case.
It is unclear whether the circuit court based its ruling on the
first or second argunent.® Regardless, we agree that the court
properly granted Rice’'s notion and vacated his conviction and
sent ence.

In support of its argunent in this appeal, the
Commonweal th contends that Rice’'s attorney did not render
i neffective assistance in connection with the jury selection
process.® Specifically, the Commonwealth notes that Rice's
attorney conducted a thorough questioning of the prospective
jurors, including inquiries as to whether any of them had
previously served as a juror on a crimnal case and whet her
there was any matter that would prevent any of them from judging
the case fairly. Furthernore, the Commonweal th notes that the
circuit court did not allow any additional inquiry by the
attorneys regarding the issue after the two jurors cane forward

near the end of the selection process and that the court did not

make further inquiry of its owm. The Commonweal th states that

“ At the first hearing on Rice’s notion, the court stated that counsel was

“somewhat ineffective in his voir dire.” He also stated that “there should
have been a nore extensive voir dire by defense counsel as to the question of
publicity.” However, the court also made reference to counsel’s “tria
strategy.” He concluded by stating that the “likely result on guilt or

i nnocence woul d not have been different.” Nonetheless, in the second hearing
on Rice’s notion, the court stated that “[t]here should have been nore work
done on selecting that jury.” The court nade no specific statenent

concerni ng whet her its decision was based on ineffective assistance of
counsel or on violation of the right to a fair and inpartial jury.

S At the time of the hearing on Rice’'s ROr 11.42 motion, his trial counsel was
deceased. Thus, there was no testinmony fromhimin the record.



Rice’s attorney had no way of knowi ng that the three jurors had
previously served as jurors in the Pelphrey trial. The
Commonweal th al so contends that even if Rice' s attorney rendered
i neffective assistance in connection with the jury selection
process, there was no prejudice that warranted relief fromthe
convi ction and sentence.

On the other hand, Rice contends that his attorney
rendered i neffective assistance by not specifically questioning
the prospective jurors concerning whether any of them had served
as jurors in the Pel phrey case. R ce maintains that his
attorney should have at |east requested the judge to ask the
jurors additional questions after gaining information near the
end of the selection process that two jurors had served on a
previ ous case that mght have some relation to his case.® Rice
states that his “right to trial by inpartial jury was denied
when his trial attorney failed to conduct a reasonable voir dire
that woul d have elimnated those jurors who had previously heard
unfavorabl e testi nony agai nst appellee.” He asserts that his
attorney should have followed up “on a clear red flag warning
about the jury pool.” Finally, he contends that had counsel not

rendered ineffective assistance in this regard, there was a

 There is an indication in the record that Rice’'s attorney was aware of the
Pel phrey trial and Rice’'s connection to it.



reasonabl e probability that the result in his trial or sentence
woul d have been different.

We are hesitant to conclude that Rice’s attorney
rendered ineffective assistance during the jury selection
process. His attorney asked the jurors a nunber of questions to
det erm ne whet her there was any reason that any of them could
not serve as a fair and inpartial juror. He specifically asked
whet her any of the jurors had served on a crimnal case in the
past. Despite the fact that three jurors had served in the
Pel phrey trial, none of the three responded so as to alert
Rice's attorney of this fact.

In Moore v. Commonweal th, Ky., 983 S.W2d 479 (1998),

t he Kentucky Suprenme Court faced a simlar, yet sonewhat
different, argunent from a defendant who was convicted of nurder
and sentenced to death. The appellant in that case all eged that
his trial counsel rendered ineffective assistance in the voir
dire proceedings by failing to ask a |ist of several questions
he believed counsel should have asked the prospective jurors.
In rejecting the argunent, the court stated:

Al t hough Appellant would like it to be so,

counsel could not possibly have asked every

concei vabl e question which mght reveal a

potential bias of venire persons. The

record reflects that counsel asked severa

t hought - provoki ng questions directed at

di scovering any bias or inability to fairly
j udge the evidence presented. Counsel’s



performance was well within the range of
accept abl e professional judgnent.

Id. at 487. It is entirely conceivable that R ce s attorney
asked whether any of the jurors had ever served in a crimna
trial in the past w thout nentioning the Pel phrey trial as a
matter of trial strategy so as not to inject that case into this

one any nore than was necessary. See Strickland v. Washi ngton,

466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).
Regardl ess of whether Rice’'s attorney rendered
i neffective assistance of counsel in connection with the jury
sel ection process, the circuit court correctly vacated the
convi ction and sentence. The Sixth Amendnent to the U. S
Constitution gives an accused person in a crimnal prosecution
the right to a trial by an inpartial jury. Likew se, Section 11
of the Kentucky Constitution gives an accused in a crimna
prosecution the right to a trial by an inpartial jury. “The
right to an unbi ased decision by an inpartial jury in a crimna
trial is a basic principle of due process.” Hodge v.

Commonweal th, Ky., 68 S.W3d 338, 342 (2001).

We concl ude that Rice was denied his constitutiona
right to an inpartial jury. The three jurors who served in both
t he Pel phrey case and in Rice’s case heard evidence extrenely
unfavorable to Rice in the Pelphrey trial that was not before

themin Rice’s trial and was not relevant to it. Specifically,



in the Pel phrey trial the jurors heard about another nurder in
the Rice residence as well as the presence of a considerable
amount of cocai ne, numerous guns, scales, spoons, and syringes.
In an attenpt to defeat the argunment of a violation of
the right to an inpartial jury, the Conmmonweal th cites Bow i ng

v. Commonweal th, Ky., 942 S.W2d 293 (1997). The Commonweal th

refers to the portion of the Bowling case where the Kentucky
Suprene Court stated that “[b]ias is not automatically inplied
even where a juror has heard evidence at a previous trial of the
same case.” 1d. at 299. dGting other authority, the
Commonweal th states that there is also no inplied bias when a
juror has heard a wi tness speaki ng about a case prior to trial
and when a juror is merely acquainted with a crimnal defendant.
Regardl ess, the tainting of the three jurors in this
case is clear. They had previously heard evidence that another
nmur der had taken place in the R ce residence, that R ce was the
subject of a drug investigation by the Kentucky State Police,
and that a | arge bag of cocaine and drug paraphernalia
i ndi cating drug dealing had been found in his residence. W

believe the inplied bias was clear and that Rice was denied his

right to an inpartial jury. See Montgonery v. Commonwealt h,

Ky., 819 S.w2d 713, 717 (1991), for discussion of inplied bias.
Numer ous cases have dealt with the situati on where a

prospective juror gave false information in the voir dire
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proceeding. In Paenitz v. Commonweal th, Ky., 820 S.W2d 480

(1991), the Kentucky Suprenme Court reversed a first-degree rape
conviction where a juror failed to disclose a pretri al
conversation she had with a doctor who testified at trial as the
exam ni ng doctor of the victim The court stated that “[i]t was
a flagrant abuse of juror responsibility for this juror to have
failed to disclose the discussion during voir dire examnation.”
Id. at 481. Further, the court held that the denial of the
right to inpartial jury is so basic that it can never be treated

as harm ess error. 1d. at 482, quoting Gay v. M ssissippi, 481

U S. 648, 668, 107 S.Ct. 2045, 95 L.Ed.2d 622 (1977).

In Anderson v. Commonweal th, Ky., 864 S.W2d 909

(1993), the Kentucky Supreme Court reversed a first-degree rape
convi ction because one of the jurors failed to disclose that he
was related to the conplaining witness’s boyfriend and lived in
the sane area of the county. The court noted that the
informati on “may have justified a challenge for cause in and of
itself on grounds of inplied bias, and which, at the least, if
truthfully given, would have enabl ed the appellants to exercise
their perenptory challenges intelligently.” I1d. at 911-12.

Quoting from Si zenore v. Commonweal th, Ky., 306 S.W2d 832

(1957), the Anderson court also stated as foll ows:
The right of challenge includes the

incidental right that the information
elicited on the voir dire exam nati on shal
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be true; the right to challenge inplies its
fair exercise, and, if a party is msled by
erroneous information, the right of
rejection is inpaired; a verdict is illega
when a perenptory challenge is not exercised
by reason of false information. [Enphasis
added. ]

864 S.W2d at 912.

In the Sizenore case the court reversed a conviction
in a homcide case where two jurors gave negative responses to
guestions in the jury selection process as to whether they had
ever been “interested’” in any other honicide prosecution. 306
S.W2d at 834. Although the court stated that neither of the
jurors had acted in bad faith, it nonethel ess reversed the
conviction on the ground that the defendant’s attorney was
deprived of the opportunity to exercise perenptory chall enges.
| d.

I n Johnson v. Commonweal th, 311 Ky. 182, 223 S. W 2d

741 (1949), the court reversed a mansl aughter conviction where
t he def endant was deprived of his right to nake perenptory
chal | enges based on fal se answers given by jurors during voir

dire. See also AQynpic Realty Co. v. Kaner, 283 Ky. 432, 141

S.W2d 293, 297 (1940). Finally, in Drury v. Franke, 247 Ky.

758, 57 S.W2d 969 (1933), a judgnment was vacated in a civil
aut onobi | e acci dent case where four jurors failed to respond

affirmatively when asked if any of them had ever been invol ved
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in an autonobile collision. The court reasoned that “[t]he

i nformati on which was sought to be elicited by the question
addressed to the jury panel was pertinent to enable the
plaintiffs to intelligently exercise their challenges, a
valuable right. If the truth had been | earned, they m ght have
chal I enged sonme of these jurors perenptorily.” 57 S.W2d at
984.

“To obtain a new trial because of juror nendacity, ‘a
party must first denonstrate that a juror failed to answer
honestly a material question on voir dire, and then further show
that a correct response would have provided a valid basis for a

chal I enge for cause.’”” Adkins v. Comonweal th, Ky., 96 S. W 3d

779, 796 (2003), quoting McDonough Power Equip., Inc. v.

G eenwood, 464 U. S. 548, 556, 104 S.Ct. 845, 78 L.Ed.2d 663
(1984). There is no question that three jurors who served in
this case failed to honestly answer a material question in the
jury selection process concerning whether they had previously
served as a juror in a crimnal trial. Had they properly
responded to the question, Rice’ s attorney could have | earned
that the three jurors had served in the Pel phrey trial. Due to
the damaging testinony relative to Rice in that trial, there
woul d have been a valid basis for challenging the jurors for
cause. Furthernore, due to the failure of the jurors to

affirmatively respond to the question, Rice s attorney was
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wi t hout relevant information upon which he could exercise
perenptory challenges in the event the court declined to excuse
the jurors for cause. |In short, the circuit court correctly
determined that Rice is entitled to a newtrial.
The order of the Leslie Grcuit Court granting Rice's
RCr 11.42 notion is affirmed.
ALL CONCUR.
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