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BEFORE: GU DUGLI AND KNOPF, JUDGES; EMBERTON, SENI OR JUDGE.‘!
GUI DUGE.l, JUDGE: Arnold W Carter has appeal ed fromthe portion
of the Bourbon GCircuit Court’s May 13, 2003, Opinion and Order
denying his notion to intervene as a matter of right pursuant to
CR 24.01. Carter had noved to intervene, both as a matter of
right and permssibly, in a lawsuit filed by Jamie D. Smth

agai nst the Bourbon County Board of Education all eging

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



vi ol ations of the Open Meetings Act. Because we have determ ned
that the denial of the notion to intervene as a matter of right
was i medi ately final and appeal able and that the circuit court
shoul d have granted the notion, we reverse and renand.

On Decenber 3, 2002, Smth, a resident of Paris,
Kentucky, filed a two-count conplaint in Bourbon Circuit Court
agai nst the Bourbon County Board of Education alleging six
viol ati ons of the Qpen Meetings Act? in 2001 and 2002. |In late
January, Smth noved the circuit court to file an anended
conplaint. Following a hearing, the circuit court granted
Smth's notion and her anmended conplaint was filed on February
4, 2003. In her amended conplaint, Smth included a third
count, alleging that the Board went into a closed session at a
Decenber 19, 2002, neeting for a stated purpose of discussing
pending litigation and personnel w thout giving notice of the
specific provision of KRS 61.810 authorizing the closed session.
| mredi ately follow ng the cl osed session, the Board accepted the
resignation of Superintendent Arnold W Carter effective
Decenber 31, 2002, and hired himas a consultant through
Decenber 31, 2003, at a cost of approximately $133, 000, as well
as $3,000 in noving expenses. The Board and Carter entered into
an agreenent regarding his retention as a consultant on Decenber

23, 2002. Smth requested that the circuit court declare the

2 KRS 61.805 to 61. 850.



action at the Decenber 19, 2002, neeting null and void and that
any funds Carter was paid be turned over to Bourbon County
School s.

In a related notion, Smth noved for a tenporary
injunction to enjoin the Board from naki ng any additiona
paynments to Carter under the contract. Following a hearing in
March, the circuit court entered a tenporary injunction against
the Board and enjoined it from maki ng any further paynents
pursuant to the Decenber 23, 2002, contract. The Board was
ordered to pay all noney due into an escrow account pending a
final decision as to the validity of the contract. The circuit
court allowed the parties sixty days from March 4, 2003, to take
addi tional proof, after which it would deci de whether to issue a
per manent injunction or a judgnment in favor of the Board.

At an April 9, 2002, hearing, Carter nmade notions to
i ntervene as a defendant and to obtain a restraining order to
prevent the hiring of a new superintendent. These nptions were
eventually filed with the clerk twenty days later. Carter first
filed a notion to intervene as a matter of right pursuant to CR
24.01, and |l ater anended his notion to include a request for
perm ssive intervention pursuant to CR 24.02. In his origina
notion, Carter stated that he had signed an enpl oynment contract
with the Board on June 5, 2001, providing that he would serve as

Superintendent fromJuly 1, 2001, through June 30, 2005. He
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resigned this position on Decenber 30, 2002, conditioned on a
new consulting contract he signed with the Board. Because the
circuit court issued a tenporary injunction in March, Carter was
no | onger being paid for his consulting services under his
contract. Therefore, he requested perm ssion to intervene as a
matter of right pursuant to CR 24.01(1)(b), because he was so
situated that the disposition of the action may have as a
practical matter inpaired or inpeded his ability to protect his
interests, which neither Smth nor the Board coul d be expected
to do. In another notion, Carter requested a restraining order
to prevent the Board fromhiring a new Superintendent in case
the circuit court decided that his consulting contract with the
Board was void. The circuit court passed the notion to
intervene to allow the parties to brief the issue, and deni ed
his notion for a restraining order because Carter was not a
party in the action.

In his menorandumin support of the notion to
intervene, Carter asserted that he had a contractual right in
t he Decenber 23, 2002, consulting contract as well as in his
Superi nt endent contract, should the consulting contract be
declared void. He also argued that his interests would not be
adequately protected by the existing parties; Smth wanted to
enjoin the Board from paying him and the Board had a fi nanci al

interest in not paying any noney to himand had refused to
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ratify the Decenber contract in a |later open neeting. The Board
filed a response in opposition to Carter’s notion and anended
notion to intervene, arguing that Carter’s resignation was not
conditioned on the consulting contract, that it was his duty to
correctly post the agenda and ensure conformty wth the Open
Meetings requirenents, and that the notion to intervene was
untinmely. The Board indicated that Carter and his attorney had
attended the original January hearing, but did not attenpt to
intervene until April. Because he was aware of the |awsuit and
coul d have intervened prior to the March 4, 2003, hearing, but
chose not to do so, his notion was not tinely filed.

On May 13, 2003, the circuit court entered an Opinion
and Order denying Carter’s notion to intervene pursuant to CR
24.01 and his anmended notion to intervene pursuant to CR 24.02,
the pertinent parts of which read as foll ows:

This case involves allegations by

Plaintiff that the Bourbon County Board of

Education (“Board”) violated the open

neetings statute of the Commonweal t h of

Kent ucky on several occasions. Plaintiff

sought a tenporary injunction concerning the

resignation of M. Carter as superintendent

and the awardi ng of a consultant contract to

himat that sanme neeting. A hearing was

conducted by this Court on March 4, 2003,

and a tenporary injunction was entered by

this Court at that tine.

M. Carter now seeks to intervene into

this action pursuant to CR 24.01, which
states as foll ows:



Upon tinmely application anyone
shall be permitted to intervene in
an action (a) when a statute
confers an unconditional right to
i ntervene, or (b) when the
applicant clains an interest
relating to the property or
transacti on which is the subject
of the action and is so situated
that the disposition of the action
may as a practical matter inpair
or inpede the applicant’s ability
to protect that interest, unless
that interest is adequately
represented by existing parties.

Qobviously, the right to intervene where a
statute conveys an unconditional right to
intervene is not applicable in this case
since this is an action pursuant to

Kent ucky’ s Open Meetings Act, KRS 61. 805

t hrough 61. 850, and nothing in that statute
grants anyone any unconditional right to
intervene. Section (b) of CR 24.01 provides
for intervention as a right: when the
applicant clains an interest relating to the
property or transaction, which is the

subj ect of this action, and is so situated
that practically its disposition should be
determned in the suit. This would appear
to be the section under which M. Carter
seeks to intervene as a matter of right.
However, there is no action that this Court
can take which would inpair his ability to
protect his interests. The Court has
ordered the funds to which he clains an
entitlenment to be placed in escrow until
such tinme as the Court rules on this notion.
If the Court finds that the action[s] of the
Board were valid, those funds would still be
avai lable to pay himfor his services. |If
the Court were to declare the actions of the
Board i nproper, then this contract would be
void ab initio as a violation of public
policy and he would not be entitled to those
funds. There is a whole separate issue as
to whether he would be entitled to any funds
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on a quantum meruit basis, and that would be
an i ndependent action between M. Carter and
the Board. Intervention as a matter of

ri ght does not involve cases where one
person’s rights are contingent on a

resol ution of another person’s rights. As
the Court said in Gayner v. Packagi ng Serv.
Corp. of Kentucky, Ky.App., 636 S.W2d 658,
660 (1982): “CR 24.01(b), like its federa
counterpart, Fed.R G v.P. 24, does not

permt a contingent interest such as the
Gayner claimto be placed in issue by
intervention.” Therefore, M. Carter does
not have a right to intervene in this
matter.

However, even if the Court were to
determine that intervention as a matter of
right or by perm ssion of the Court were
appropriate in this case, the Court would
not grant the notion for its failure to be
timely. The issues involved in this case
were initiated in Decenber of 2002 and, as
the Court pointed out before, has been
subj ect to several notions and hearings
since then. M. Carter has been aware of
t hose issues, and counsel for both Plaintiff
and the Board have asserted that he was
present at some of the hearings on this
matter. However, he chose not to intervene
until there was a newspaper article
i ndicating that the Board was consi dering
hiring a new school superintendent. As soon
as this article appeared in the paper, M.
Carter, with his attorney, filed a notion to
i ntervene and an acconpanyi ng notion for a
tenporary injunction to prevent said hiring.
This is the real purpose of this matter.
This Court finds that it is inappropriate
and untinely to sit back and wait until the
ninth hour before trying to intervene,
especially when the party seeking
intervention was well aware of the
l[itigation. Therefore, this Court finds
that the notion was also untinely fil ed.
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Thi s appeal fromthe portion of the order denying Carter’s
notion to intervene pursuant to CR 24.01 foll owed.

As an initial matter, we shall address Carter’s
response to the show cause order this Court issued regarding
whet her the circuit court’s order was presently final and
appeal able in light of the fact that a final judgnent disposing
of the suit has not yet been entered. 1In his response, Carter
relies upon the Suprene Court of Kentucky’s decision in Ashland

Public Library Board of Trustees v. Scott® for the proposition

that an i medi ate appeal lies fromthe denial of a notion to
intervene as a matter of right pursuant to CR 24.01. W agree.

In Gty of Henderson v. Todd,* the forner Court of Appeals held

that an order denying a notion to intervene as a nmatter of right

is imedi ately appeal able. The Ashland Public Library court

relied upon the Cty of Henderson case and expounded upon that

case to note its adoption of the rule in 7A Wight & Ml ler
Federal Practice and Procedure section 1923: “(A) Prior to

j udgnent di sposi ng of the whole case, any denial of intervention
of right should be regarded as an appeal abl e final order but the
appel l ate court should affirmunless such intervention of right

»n5

was erroneously deni ed. While the circuit court in this case

rul ed upon both notions to intervene, Carter limted his appea

3 Ky., 610 S.W2d 895 (1981).
4 Ky., 314 S.W2d 948, 951 (1958).
5 Ashland Public Library, 610 S.W2d at 896.

- 8-



to the denial of his notion to intervene as a matter of right.
Therefore, we shall permt his appeal to proceed.

CR 24.01(1) provides for a four-prong test regarding
rulings on notions to intervene when a statute has not conferred
an unconditional right to intervene:

Upon tinely application anyone shall be

permtted to intervene in an action

(b) when the applicant clains an interest

relating to the property or transaction

which is the subject of the action and is so

situated that the disposition of the action

may as a practical matter inpair or inpede

the applicant’s ability to protect that

interest, unless that interest is adequately

represented by existing parties.
We shall first address the tineliness issue.

The circuit court found that Carter’s notion to
intervene was not tinely filed, noting that the suit was filed
i n Decenber 2002, and that several notions had been filed and
hearings held prior to the filing of the notion to intervene, of
whi ch Carter was aware and at which he was present. However,
the circuit court found that Carter chose not to intervene until
after the publication of a newspaper article regarding the
hiring of a new superintendent. This, the circuit court found,
was the real reason for the intervention. On appeal, Carter
argues that his notion to intervene was tinely, in that he had

no reason to intervene until the anended conpl ai nt brought his

consulting contract into dispute and further paynents under the



contract were enjoined. His goal in intervening was to protect
his interest in the consulting contract. Carter also argues
that the parties to the suit were not prejudiced as there had
been little discovery and that no unusual circunstances
mlitated against intervention. On the other hand, both Smth
and the Board argue that the circuit court did not abuse its
di scretion in finding the notion to be untinely filed.

There is sonme di spute between the parties about the
standard of review applicable to the issue of tineliness. W
have determ ned that our review of the circuit court’s finding
of untineliness is governed by an abuse of discretion standard,

based upon both state and federal law. In Anbassador Coll ege v.

Conbs, ® the Suprenme Court of Kentucky stated, “[t]ineliness is a
question of fact, the determ nation of which should usually be

left to the judge.”’

Looking to the federal level, the Sixth
Circuit Court of Appeals has used an abuse of discretion
standard to review the district court’s ruling on tineliness for
a notion to intervene as a matter of right pursuant to

Fed. R Cv.P. 24(a)(2), the federal counterpart to Kentucky s CR

24.01.8

® Ky., 636 S.W2d 305, 307 (1982).

’ See al so Rosenbal mv. Conmercial Bank of M ddl esboro, Ky.App., 838 S.W2d
423, 427 (1992).

8 Cuyahoga Valley Ry. Co. v. Tracy, 6 F.3d 389 (6'" Gir. 1993); G ubbs v.
Norris, 870 F.2d 343 (6'™ Gir. 1989).
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In Grubbs v. Norris,? the Sixth Gircuit Court of

Appeal s relied upon the five-factor test as set forth in Triax

Co. v. TRW Inc.' to determ ne whether a notion to intervene was

timely. Those factors are:

(1) [T]he point to which the suit has
progressed; (2) the purpose for which
intervention is sought; (3) the length of
time preceding the application during which
t he proposed intervenor knew or reasonably
shoul d have known of his interest in the
case; (4) the prejudice to the original
parties due to the proposed intervenor’s
failure, after he or she knew or reasonably
shoul d have known of his or her interest in
the case, to apply pronptly for
intervention; and (5) the existence of
unusual circunmstances mlitating agai nst or
in favor of intervention.[!]

In Monticello Electric Plant Board v. Board of Educati on of

Wayne County,'? the former Court of Appeals went so far as to

hol d that intervention may be allowed under certain
ci rcunst ances even after the judgnent has been entered, although
the court indicated that the applicant woul d have to overcone a
speci al burden to justify the apparent |ack of tineliness.

In the present matter, the circuit court based its
decision that the notion to intervene was untinely upon findings
that Carter inappropriately waited to file his notion until

readi ng a newspaper article about the possible hiring of a new

°® 870 F.2d 343 (6'" Gir. 1989).

10724 F.2d 1224 (6th Cr. 1984).

1 G ubbs, 870 F2d at 345. See al so Cuyahoga Valley Ry. Co., 6 F.3d at 395-
96.

12 Ky . 310 S.W2d 272, 274 (1958).
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superi ntendent, even though he was aware of the pending | awsuit
and had been present at several hearings with this attorney.
Applying the G ubbs factors to this case, we note that at the
time intervention was sought, no final judgnent had been entered
and the parties had conpleted little, if any, discovery. Carter
was seeking intervention to protect his interests in the

consul ting contract, which was not raised in the origina
Decenber conplaint, but in the amended conplaint filed in early
February. Regarding the length of tinme preceding his notion,
Smth did not nove to file her anended conplaint until the end
of January, and the circuit court did not grant her notion until
February 4, 2003. Furthernore, the circuit court did not enter
the tenporary injunction ordering the funds Carter was to be
paid into escrow until March 18, 2003. Carter first raised his
desire to seek intervention |l ess than one nonth |ater at a
hearing on April 9, 2003. Any possible prejudice to the parties
inthe lawsuit would be minimal, if any existed at all, because
the suit was still inits early stages. Lastly, there were no
unusual circunstances mlitating against intervention. Based
upon our review of the applicable law, we hold that the circuit
court abused its discretion in determining that Carter’s notion
to intervene was not tinely filed, and that its decision on this

i ssue nmust be reversed.
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Al though the circuit court held that his notion to
intervene was not tinely, the circuit court also reviewed the
merits of the notion and held that Carter should not be
permtted to intervene as a matter of right. The circuit court
reasoned that there was no action it could take to inpair or
i npede his interests and that the right to paynent under the
contract he was seeking to protect was nerely contingent on the
resol ution of another person’s rights. Carter argues that he
did have a substantial interest in the subject matter of the
| awsuit because Smth's anended conpl aint and tenporary
i njunction made his consulting contract a central issue, and
that his interests would not be adequately protected by the
Board. He asserts that it would financially benefit the Board
to circunvent its contract with himso that it would not have to
pay himfor the nonths of services he perforned, and that the
Board failed to ratify the consulting contract in a |ater open
meeting. In her brief, Smth argues that disposition of her
action would not inpair or inpede Carter’s interest because
there was nothing in the record, other than his affidavit, to
establish that he was perform ng under the contract, and because
ot her renedi es existed. Likew se, the Board argues that
Carter’s interest was conpletely contingent and fully protected

by the escrow account.

- 13-



Qur standard of review as to whether intervention
shoul d have been granted is a clearly erroneous standard.®® An
applicant nust neet a four-prong test before being entitled to
intervene in a lawsuit pursuant to CR 24.01(1).' W have
al ready determned that the notion was tinely filed. Therefore,
Carter must establish the three remaining prongs: that he has an
interest relating to the subject of the action, that his ability
to protect his interest may be inpaired or inpeded, and that
none of the existing parties could adequately represent his
interests. W hold that Carter satisfied each of these
requi renents and shoul d have been permitted to intervene as a
matter of right.

First, we shall address whether Carter had a

substantial interest in the lawsuit. |In Baker v. Wbb, *® the

Suprene Court of Kentucky stated, “[i]n order to intervene, the
party’s interest relating to the transaction nust be a ‘ present
substantial interest in the subject matter of the |awsuit,’
rat her than an expectancy or contingent interest.”?®

Based upon the facts of this case, we hold that Carter
had a substantial interest in the subject nmatter of the |awsuit

in that his consulting contract was being called into question.

13 Gayner v. Packaging Service Corp. of Ky., Ky.App., 636 S.W2d 658, 660
(1982); Grubbs, 870 F.2d at 345.

14 See Washington Electric Cooperative v. Missachusetts Minici pal Wol esal e
Electric Co., 922 F.2d 92 (2" Cir. 1990).

T Ky., 127 S.W3d 622 (2004).

% 1d. at 624 (citing Gayner, 636 S.W2d at 659).
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Smth was seeking to invalidate his consulting contract, and on
her notion the circuit court entered a tenporary injunction
causing Carter’s future paynents under the contract to be placed
into an escrow account. In addition to his contract rights,
Carter also wanted to protect his interest in his forner

superi ntendent position should his contract be decl ared void.

Al t hough both Smith and the Board argue that Carter’s interest
was nerely contingent upon the final outcone, we disagree that
this nmakes his interest any |l ess substantial. Carter had a
present and substantial interest in protecting both his

consul ting contract, regardl ess of the fact that the funds
payable to himwere in escrow, and in protecting his fornmer
position. 1In addition, we believe that intervention in this
case would allow for judicial econony and prevent piece-neal
[itigation.

Next, we shall address whether Carter’s ability to
protect his interests would be inpaired or inpeded if not
permtted to intervene. Carter states that he would be
prevented fromprotecting his contract interest if the circuit
court were to declare the contract null and void because of the
presence of the injunction preventing the Board from payi ng him
He asserts that his only renmedy would be to intervene and nove
the circuit court to lift the injunction. Smth and the Board

each argue that Carter’s interests would not be inpaired because
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ot her adequate renedies exist. W agree with Carter that the
possibility exists that his ability to protect his interests may
be inpaired unless he is permtted to intervene.

Last, we shall exam ne whether Carter’s interests are
adequately represented by the existing parties. Wile Smth and
the Board argue that his rights are adequately represented,
presumably, by the Board, we agree with Carter that neither
party to the action has any reason to represent or protect his
rights. There is nothing to prevent the Board fromadmtting to
t he Open Meetings Act violation, thereby voiding the consulting
contract and negating its need to pay Carter under the terns of
the contract. Further, the Board never ratified its decision
concerning the consulting contract in a | ater open neeting.
Smth's argunent in her brief that there is nothing in the
record regardi ng whet her Carter performed under the contract is
irrel evant because the fact remains that he should be pernmtted
to protect his interest in the contract itself, as opposed to
t he actual collection of funds due under the contract.

Based upon our de novo review of the circuit court’s
denial of Carter’s notion to intervene, we hold that the
deci sion was clearly erroneous and, as wth the ruling on
timeliness, nust be reversed.

For the foregoing reasons, the portion of the Bourbon

Circuit Court’s Qpinion and Order denying Carter’s notion to
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intervene as a matter of right is reversed, and this matter is
remanded for further proceedings consistent with this opinion.

ALL CONCUR

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE, JAM E D
SM TH:
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Lexi ngt on, KY Nei |l Duncliffe
Geor get own, KY
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