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BEFORE: COMBS, CHI EF JUDGE; GUI DUGLI AND KNCPF, JUDGES.
COVBS, CHI EF JUDGE: Jinmy Ray Thrasher appeals froma fina
decree entered by the CAinton Crcuit Court dissolving his
marriage to Sara Jo McWorter. He argues that the trial court
erred in making an award of maintenance to his former wife. CQur
review of the record reveals no abuse of discretion by the tria
court. Thus, we affirm

Thrasher and McWorter were married in 1975; their
three children are all emanci pated. They separated in Novenber
2000, and McWhorter filed a petition to dissolve the marri age
the followng year. A final decree was not entered until June

of 2003. During the pendency of the action, Thrasher was



ordered to pay McWhorter tenporary mai ntenance in the amount of
$650 per nmonth. In the final decree of dissolution, MWorter
was awar ded mai ntenance of $600 per nonth until her death,
remarriage, or cohabitation with a person of the opposite sex.

Thrasher had worked for the sanme enpl oyer (Pepsi Col a)
for nore than twenty years, and he was earni ng approxi mately
$48, 000 per year when the parties separated in 2000. However,
he changed positions in the conpany after the petition for
di ssolution was filed. At the hearing conducted by the tria
court in June 2003, he testified that he was then earning about
$26, 000 annual ly.

McWhorter worked during the marriage at a conveni ent -
type store owned by the parties. They closed the store in 1999
after it began | osing noney. MWorter then obtained her
certification as a nurse’s assistant and worked for a short tine
for Famly Home Health. However, MWorter began experiencing
heal th problens that prevented her fromcontinuing in that |ine
of work. At the tinme of the dissolution, she was working part-
time at a Sav-A-Lot grocery store and was earning $5.15 per
hour. She testified that she hoped to be able to be enpl oyed on
a full-tinme basis eventually at the store.

The parties had accumul ated sone property during the
marriage, but their primary asset was equity in the marital

residence. They presented two appraisals of that property. One
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expert val ued the hone at $115,000; the other appraised it at
$159, 000. They owed approxi mately $63,000 on the house at the
time of dissolution.

Thrasher and McWhorter were unable to agree on the
value of their realty and of many itens of personal property.
Because of the disparity in the values offered into evidence,
the trial court determned that the fair market value could only
be resolved by a sale. 1In the final decree, the court
accordingly ordered the Master Conm ssioner to sell the
property. Fromthe proceeds of the sale, the Conm ssioner was
ordered to pay the costs of the sale, the indebtedness owed on
the property, and certain other nmarital debts. The bal ance of
t he proceeds was then ordered to be divided between the parties
i n equal shares.

The trial court made thorough and extensive findings
and conclusions with respect to an award of nmi ntenance under
the criteria set forth in KRS' 403.200 as follows:

This Court further finds that there is

a significant disparity in the incone

received by [ McWhorter] and that received by

[ Thrasher]. [MWorter’s] inconme, as has

been previously stated, is only $5.15 per

hour, and she is presently working | ess than

40 hours per week. [Thrasher] received 36

cents per mle fromhis enployer, and

according to a docunment tendered by his

attorney styled, “Sworn Joint Disclosure
Statenent,” his annual incone is

! Kentucky Revised Statutes.



approxi mately $26,000. [Thrasher] was

previ ously enployed as a pre-sal esman for
Pepsi Cola, and prior to that position, was
a route supervisor for Pepsi Cola earning
approxi mat el y $48, 000.00. [Thrasher] cl ains
that he was forced to take a position with
Pepsi Col a reducing his incone because of

[ knee] surgery. . . . This Court finds that
there is no credible evidence presented

i ndi cating that [Thrasher] could not return
to the nore lucrative position he originally
held. In particular, there is no nedica

evi dence of record to support any type of
debilitating injury. This Court further
finds that [Thrasher] has recently purchased
a 2001 Honda notorcycle. This Court finds

t hat apparently, riding a notorcycle does
not interfere with the condition delineated
by Dr. Sajadi [Thrasher’s doctor].

This Court finds that [ McWorter’s]
poor health, coupled with her limted
financial resources, render her unable to
acquire sufficient education or training to
find appropriate enpl oynent that woul d
enabl e her to earn a greater anount of
nmoney. Dr. Carol B. Peddicord testified in
a deposition taken on March 17, 2003, that
[ MWhorter] suffers from degenerative disc
di sease of the cervical and |unbar area.

Dr. Peddicord testified that [ McWorter] has
back pain and neck pain and has a nerve

i npi ngenent froma ruptured or bul ging disc
in the cervical and |unbar area. Dr.

Peddi cord further testified that a MR I.
had been perfornmed and that this led to her
di agnosis. Dr. Peddicord restricted
[MWhorter] to refrain fromlifting anything
over ten (10) pounds, to avoid reaching,
pul l'i ng, bending down, sitting, or standing
for greater than one (1) hour. Dr.

Peddi cord further testified that [ McWorter]
suffers from hypertension and that she is
required to take nmedication for this
condition. Dr. Peddicord still further



testified [ MWhorter] suffers from m grai ne
headaches. According to Dr. Peddi cord,

[ McWhorter] has recently undergone a bi opsy
of her stomach which disclosed a | arge
ulcer. Dr. Peddicord finally testified that
[ McWhorter’s] overall health was not good
for her age. Dr. Peddicord opined that

[ McWhorter], in her opinion, could not work
40 hours per week in Al bany, Kentucky, or
within close, reasonable proximty, and earn
$6. 50 per hour.

This Court finds that [the parties] did
not enjoy an el aborate standard of |iving
during their marriage. This Court finds
that [the parties] did not take many
vacations, but they did attend nunerous
wal ki ng horse shows.

This Court finds that [the parties]
were married for 25 years before their
separation. This Court believes that this
is a long marriage under nodern standards.

This Court finds that due to
[ McWhorter] being 44 years of age, coupled
with the physical and nental problens
enunerated by this Court . . . [MWorter]
is entitled to mai ntenance. This Court
further finds that [McWhorter] testified at
the oral hearing before this Court that she
has no nedi cal insurance since [Thrasher]
cancel l ed the nedi cal insurance which
previ ously covered her nedical expenses.

This Court concludes as a matter of |aw
fromthe findings set forth [earlier], that
there is a disparity in the incone of the
parties. This Court further concludes as a
matter of |aw that the physical inpairnments
affecting [ McWhorter] will undoubtedly limt
her ability to work in the imediate area in
whi ch the parties reside.
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KRS 403. 200 seeks to enable a spouse to
acquire the skills necessary to support
herself in the current workforce so that she
does not rely upon the maintenance of the
ot her spouse indefinitely. However, in
situations where the marriage was long term
a discrepancy in incone is significant, or
the prospects for self-sufficiency are
rather dismal, courts nay award mai ntenance
for a significant period of tine. This
Court concludes as a matter of |aw that
what ever incone which may be realized by
[McWhorter] fromthe sale of the property
will likely be expended on acquiring a new
resi dence.

(Fi ndi ngs of Fact, Conclusions of Law, and Decree of Dissolution
of Marriage, entered June 30, 2003, pp. 12-16, 20-21.)

In his appeal in this Court, Thrasher objects to
several of the trial court’s findings of fact and to the court’s
application of those facts to the statutory factors in KRS
403.200. Thrasher has not conplied with CR? 76.12(4)(c)(v),
failing to state where and how the issues were preserved for our
review. He has also neglected to include any references to the
specific places in the videotape recording pertinent to his
argunent that the maintenance award was not supported by
substanti al evidence. Nonethel ess, despite these deficiencies,
we have carefully reviewed the entire record -- including the
depositions of the parties and the video recording of the two

heari ngs conducted by the trial court.

2 Kentucky Rules of Civil Procedure.



The decision as to whether to grant or to deny
mai ntenance is within the sound discretion of the trial court.
Therefore, our standard of review nust be deferential:

Under [KRS 403.200], the trial court has
dual responsibilities; one, to make rel evant
findings of fact; and two, to exercise its
di scretion in nmaking a determ nation on

mai nt enance in light of those facts. In
order to reverse the trial court’s decision,
a reviewng court nust find either that the
findings of fact are clearly erroneous, or
that the trial court has abused its

di scretion.

Perrine v. Christine, Ky., 833 S.W2d 825, 826 (1992); see al so,

Leveridge v. Leveridge, Ky., 997 SSW2d 1 (1999). Mss v. Moss,

Ky. App., 639 S.W2d 370, 373 (1982), states our standard even

nore forcefully: *“[bJarring a show ng of absol ute abuse, the

confidence of the appellate courts is reposed in the tria
judge.” (Enphasis added.)

Thrasher first argues that the trial court erred in
cal culating the incone available to McWorter from her
enpl oynment. He argues that the court based its finding of the
nunber of hours that MWorter worked on the evidence which she
submtted for a single week. He contends that the result is
“grossly unfair” since it “may not adequately represent” the
actual nunmber of hours that she m ght work on an annual basis.

(Appel lant’ s brief, unpaginated p. 7). Also, he argues, “it



does not represent her prior enploynent, nor her ability to
obtain nore substantial enploynent.” (1d.)

At the hearing conducted in June 2003, MWorter
testified that she had only been working part-tine at Sav-A-Lot
for three weeks. Although it was her hope that she mght |ater
be hired on a full-tinme basis, her enployer had no i medi ate
pl ans to expand her schedule or to enhance her incone. Thrasher
presented no evidence to contradict MWorter’s testinony on
this point.

Thrasher al so conplains that the court did not
consider the possibility that McWorter m ght be able to find
nore substantial enploynment. On the contrary, its findings, as
we have noted, directly contenplated and recited two maj or
hi ndrances that encunber her: her |imted education and
nunmer ous health problens. And regardl ess of whether McWorter
ever obtains full-tinme enploynent, the evidence indicates the
strong |ikelihood that she would not earn nearly as nuch i ncone
as Thrasher. W cannot agree that the court’s finding of
disparity in the incomes was erroneous.

Thrasher next argues that the court had no basis for
rejecting his stated reason for taking a | ower-paying position
with his enployer. He contends that he quit the nore |ucrative

job “in order to prevent further danage to his knees, not



to avoi d paying a higher support obligation.” (Appellant’s
brief, p. 8.)
As the trier of fact, the trial court was in the best

position to judge the credibility of the witnesses. Janakakis-

Kostun v. Janakakis, Ky.App., 6 S.W3d 843, 852 (1999); CR

52.01. The court was not required to accept Thrasher’s
expl anation for reducing his salary by nearly one-half after the
petition for dissolution was filed. The court noted that
Thrasher had undergone knee surgery nore than five years prior
to his job change and that he had not been to the doctor for
nore than three years. Additionally, it observed that he was
able to ride a notorcycle.

The court al so remarked upon Thrasher’s decision to
change his health insurance during the dissolution proceeding
wi t hout giving notice to McWorter. Although MWorter has
serious nedical conditions necessitating her access to
prescription drugs, Thrasher admtted changing his plan in order
to exclude coverage for her — with a resulting savings to him
of $25 per nmonth. This evidence indicates that Thrasher was
acting at the least in callous disregard of her needs — if not
indeed in bad faith. The court was entitled to assess his
conduct under the statutory criteria.

In his third argunment, Thrasher contends that the

trial court awarded mai ntenance prematurely. Because the sale
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of their property had not yet been acconplished, he believes
that the anmount of property that McWorter woul d have at her
di sposal was as yet unknown and that, therefore, a proper
deci sion as to mai ntenance could not be nade.

It is true that the trial court was required to
consi der the anount of property awarded to McWorter before
setting maintenance.

In the fixing of nmaintenance the trial court
nmust take into consideration the assignnment
of property made pursuant to the provisions
of KRS 403. 190 and the factors delineated in
KRS 403.200. As a matter of fact, there
nmust be a division of property before

consi dering the anmount of mai ntenance.

Farnmer v. Farnmer, Ky., 506 S.W2d 109
(1974).

Newman v. Newman, Ky., 597 S.W2d 137, 138 (1980). Thrasher is

al so correct in asserting that the court did not know the exact
amount to be realized fromthe sale of the marital property.
Neverthel ess, we believe that it had sufficient evidence to
support its finding that McWhorter woul d not be able to support
herself -- regardl ess of the outcone of the sale.

As we noted previously, the only major asset to be
di vided was the narital residence, which was separately
apprai sed at either $115,000 or $159,000. If we were to assune
that it sold for the greater anount, MWorter’'s share of the
equity ($159,000 m nus $63, 000, the remai nder divided by two)

woul d armount to $48, 000. Even if she did not exhaust that
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anount to obtain another residence, her share of the proceeds
(if invested) would not provide significant incone to neet her
reasonabl e needs. Thus, the trial court’s findings wth respect
to McWhorter’s need for maintenance are not clearly erroneous.

Thrasher argues that the anobunt of nai ntenance awarded
to McWiorter destroys his ability to neet his own needs. He
criticizes the court for its unrealistic findings as to his
expenses. However, the expenses listed in the final decree were
all provided by Thrasher hinself. He testified to two other
expenses (feed and rent for horses) that were not included in
the trial court’s findings. But he did not provide any
testinmony concerning the amount of these expenses. W agree
that the list of Thrasher’s expenses was conservative.
Nonet hel ess, the court was not at |liberty to assune the likely
exi stence of any additional expenses in the absence of proof.

Thrasher |ast argues that the anmount of nmintenance is
too high considering the standard of |iving established during
the marriage. He contends that the sum of $600 per nonth is
“whol Iy inappropriate” in light of the court’s finding that the
parties did not enjoy an el aborate standard of |iving.
(Appellant’s brief, p. 11.)

The record reveals that the parties owned their own
home that was worth well over $100,000 according to either of

the two appraisals offered into evidence. They owned nultiple
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vehi cl es and were able to purchase autonobiles for their
children. They owned a boat and a canper. They owned severa
horses, which they paid to board and which they transported to
various locations to participate in horse shows. Wile their
standard of living may not have been el aborate, it is evident
that McWhorter will not be able to maintain anything

approxi mating her previous lifestyle with the property assi gned
to her, $600 per nonth mai ntenance, and her m ni mum wage incone
from enpl oynent.

The record provides substantial evidentiary support
for all of the findings of fact of the trial court. It is
apparent that the court properly considered all of the factors
contained in KRS 403.200 in determ ning the anount and the
duration of the maintenance award. W have di scovered no abuse
of discretion.

Therefore, we affirmthe judgnment of the dinton

Circuit Court.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Mat t hew B. Dehart Scarlett B. Latham
Jamest own, Kent ucky Al bany, Kentucky
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