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BEFORE: GUI DUGLI, TACKETT, AND VANMETER, JUDGES.

GUI DUG.lI, JUDGE: The Commonweal th of Kentucky has appeal ed from
the Warren Circuit Court’s Septenber 3, 2003, final judgnent
entered followng Gary Kenneth Ellis’s entry of a guilty plea to
an anended charge of Driving Under the Influence of Intoxicants,
Third Offense Wthin 5 Years,! with aggravated circunstances;
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Speedi ng; 2 and Operating on Suspended Qperator’s License.® Ellis

recei ved a six-nonth sentence for the DU conviction, which the

1 KRS 189A. 010(5)(c).
2 KRS 189. 390.
® KRS 186. 620(2) .



circuit court probated for twenty-four nonths. The Commonweal t h
argued bel ow, and before this Court, that because the DU
of fense included aggravating circunstances, the circuit court
was required to sentence Ellis to a mandatory m ni num term of
si xty days inprisonnent. Although we are inclined to agree with
this argunent, we have determ ned that this appeal was
prematurely taken and nust therefore dism ss the Conmonwealth’s
appeal for a ruling onits notion to reconsider.

On Cctober 5, 2002, Ellis, a Tennessee resident, was
indicted by the Warren County Grand Jury on five charges, nanely

DU Fourth Offense or More;* Speeding; Gving a Peace Oficer a
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Fal se Name or Address;” No |Insurance;” and Operating on Suspended
Qperator’s License. 1In exchange for Ellis agreeing to plead
guilty, the Commonweal th noved to dismss the giving a fal se
name and no insurance charges, and anended the DU Fourth

O fense or More charge to a DU Third Ofense charge. The
circuit court held a guilty plea hearing on Septenber 2, 2003,

at which tinme counsel for Ellis and the Commonweal th agreed t hat
because aggravating circunstances (the breathal yzer test

nmeasured an al cohol |evel of 0.202 according to the Uniform

Citation) were present, Ellis was required by statute to serve a

4 KRS 189A. 010(5) (d).
5 KRS 523.110.
6 KRS 304. 39- 080



mandat ory sixty-day sentence.’ The circuit court inposed a Six-
nmont h sentence, but despite the statutory requirenent, probated
the sentence for two years. The Commonweal th filed a notion to
reconsider due to the circuit court’s failure to inpose the
mandatory m ni num sentence, citing KRS 189A 010(5)(c). The
statue provides that the “termshall not be suspended, probated,
conditionally discharged, or subject to any other formof early
rel ease.” The notion was noticed to be heard on Cctober 6,
2003. Prior to the hearing date, the Commobnwealth filed its
notice of appeal of the final judgnent. The record does not
reflect that the circuit court ever heard argunments or ruled on
t he pending notion to reconsider. The follow ng Novenber, the
parties entered into an Agreed Order by which Ellis was to
voluntarily turn hinself in on January 19, 2004, to di spose of
his sentence. It is not clear whether the Agreed Order acted to
anmend the final judgnment to inpose a sixty-day sentence.
Regardless, in its brief, the Coomonwealth indicated that Ellis
has never conplied with the ternms of the Agreed Order, and the
Commonweal th has apparently not noved to enforce it by
requesting a bench warrant.

Upon subm ssion, this Court entered a show cause
order, requesting the Coomonwealth to show cause why the appea

shoul d not be dism ssed as noot due to the entry of the Agreed

7 KRS 189A. 010(5)(c) and KRS 189A. 010(11)(d).
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Order or as prematurely taken. The Conmonwealth filed a

response, limting the response to the effect of the Agreed
Order on the present appeal. The Conmmonweal th indicated that
Ellis still had not submitted hinself to the custody of the

Warren County jail and that it would be requesting a bench
warrant in the near future to secure his custody and all ow for
the inposition of the agreed sentence. Although it would prefer
the current appeal to proceed, the Comonweal th requested that
any dism ssal be without prejudice. The response contained no
argunment as to the premature nature of the appeal, which we hold
is determnative in this case.

Ni ne days after the entry of the final judgnent, the
Commonweal th filed a notion to reconsider, presumably pursuant
to CR59.05. Atinely notion under this rule operates to stay
the running of time for an appeal.® Therefore, the
Commonweal th’s time for filing a notice of appeal was stayed
pending the entry of a ruling by the circuit court on its notion
to reconsider. Because the circuit court had not had an
opportunity to even hear the notion, |let alone correct the fina
judgnment, prior to the filing of the notice of appeal, we hold
t hat the appeal was prematurely taken and nust be dism ssed to
allow for a ruling on the pending notion to reconsider. As an

asi de, we note that KRS 189A. 010(5)(c) is clear that Ellis

& CR 73.02(e).



shoul d have been sentenced to a mandatory m ni nrum sent ence of

sixty days as he entered a guilty plea to DU Third Ofense with

aggravating circunmstances. Should the notion to reconsider be
deni ed and the Agreed Order not be enforced, the Commonweal th

woul d not be precluded fromperfecting a future appeal on the

sane issue.

For the foregoing reasons, we hold that the
Commonweal th has not shown sufficient cause why its appea
shoul d not be dism ssed as prematurely taken. Therefore, the
above-styl ed appeal is ORDERED DI SM SSED t hi s date.
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