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BEFORE: JOHNSON AND TAYLOR, JUDGES; EMBERTON, SENI OR JUDGE.!

TAYLOR, JUDCGE: Owen Davidson brings this appeal from a Novenber
3, 2003, judgnment of the Laurel Grcuit Court. W vacate and
remand.

In 1982, Onen and Joyce Anderson were divorced by

decree of Laurel Grcuit Court. During the marriage, the

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and Kentucky Revised Statutes 21.580.



parties had one child, WIIliam Janes Davi dson, born January 24,
1981. Joyce was awarded custody of WIliam and Omen was
ordered to pay $100.00 per nonth in child support.

On Decenber 20, 1995, the child support division of
the Laurel County Attorney's Ofice filed a "Conplaint for Child
Support" in the Laurel District Court. The conplaint alleged
that Onen failed to nake the $100. 00 per nonth child support
paynment and accunul ated an arrearage. Wen the conplaint was
filed, WIliam had not yet reached the age of mgjority. On
Cct ober 22, 2001, the parties entered into an agreed order,
wherein Onven adnitted that he owed $13,195.40 in child support
to the Cormonweal th of Kentucky, Cabinet For Fam lies and
Children (Cabinet). He also agreed to pay the sum of $200. 00
per nonth begi nning Novenber 1, 2001.

On February 20, 2003, the Cabinet filed a notion for
contenpt in the Laurel District Court. The Cabinet alleged that
Onen failed to make the required support paynents as ordered by
t he Cctober 22, 2001, agreed order. The district court
subsequently held a hearing on the show cause order. By order
entered August 25, 2003, the district court found Oaen in
contenpt for failure to pay child support as required by the
agreed order. The district court then sentenced Omven to siXx
nmont hs’ i nprisonnent to be purged by paynent of the child

support arrearage.



On appeal, the Laurel Circuit Court affirmed the
district court's order. Consequently, Oaen filed a notion for
di scretionary review with the Court of Appeals. By order
entered Decenber 22, 2003, this Court granted Onen's notion for
di scretionary review. This appeal follows.

Onen initially contends the district court inproperly
i nvoked its contenpt power to enforce the agreed order.
Appel I ant essentially argues that once a child has been
emanci pated the district court no | onger has the authority to
enforce its child support orders through contenpt. W disagree.

This very issue has been squarely addressed by the

Court of Appeals in Goodman v. Goodman, Ky. App., 695 S.W2d 865

(1985). Qur Court held the power of contenpt may be utilized to
conpel compliance with child support orders even after the child
has reached the age of majority. The Court pointed out that a
different result may have been reached if an action for child
support arrearage was initially brought after the mnor child
reached majority. 1In this case, the initial action to collect
child support arrearage was brought in 1995, well before the
child reached the age of najority. Therefore, we hold the
district court may properly utilize its contenpt powers to
enforce the agreed order.

Next, Owen argues the district court inproperly found

himto be in crimnal contenpt for failure to abide by the terns
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of the agreed order. Having reviewed the record, we observe
that the district court's order is handwitten and constitutes
sonme el even words. There are no findings of fact in this order.
Upon review of this order, we are unable to discern whether the
court intended to find Oven in crimnal contenpt or civil

cont enpt .

It is our opinion that civil contenpt would be
appropriate under these circunstances. Before finding Oaxen in
civil contenpt, the district court has a duty to nake a specific
finding of fact upon his ability to pay and, then nay only find
himin contenpt for that sum of child support arrearage for

whi ch he possesses an ability to pay. See Lewis v. Lew s, Ky.,

875 S.wW2d 862 (1993); Commonwealth v. Bailey Ky. App., 970

S.W2d 818 (1998). Upon remand, we direct the district court to
conduct anot her hearing and make a specific finding of fact upon
Onen's ability to pay.

For the foregoing reasons, the judgnent of the Laure
District Court is vacated and this cause is remanded for
proceedi ngs consistent with this opinion.
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