RENDERED: Cctober 8, 2004; 2:00 p.m
NOT TO BE PUBLI SHED

Conumomuealth Of Kentucky

@Conurt of Appeals

NO. 2003- CA-002607- MR

D.H., IN THE INTEREST OF R D. H.*

APPEAL FROM JOHNSON FAM LY COURT
V. HONOCRABLE STEPHEN N. FRAZI ER, JUDGE
ACTI ON NO. 02-J-00165

P.H ; AND
CABI NET FOR FAM LI ES AND CHI LDREN

AND NO. 2003- CA-002608- MR

D.H, IN THE I NTEREST OF B. L. H.

V. APPEAL FROM JOHNSON FAM LY COURT
HONCRABLE STEPHEN N. FRAZI ER, JUDGE
ACTION NO  02-J-00164

P.H ; AND
CABI NET FOR FAM LI ES AND CHI LDREN

! The parties will be referred to by their initials to protect
of the mnor children.

APPELLANT

APPELLEES

APPELLANT

APPELLEES

the interests



CPI NI ON
AFFI RM NG

Kk Kk KK Kk kK
BEFORE: JOHNSON AND TAYLOR, JUDGES; AND EMBERTON, SENI OR JUDGE. 2
JOHNSON, JUDCGE: D.H. brings this consolidated appeal from
several orders entered by the Fam |y Court Division of the
Johnson Gircuit Court, which, inter alia, found her children,
B.L.H and R D.H, to be neglected and awarded permanent cust ody
of the children to their paternal grandnother, P.H  Having
concluded that the famly court’s determ nation that B.L.H and
R D.H were neglected is supported by a preponderance of the
evidence and that the famly court did not abuse its discretion
in awardi ng custody of the children to P.H, we affirm

DH and KH were married and their nmarriage produced
two children, B.L.H , who was born on July 2, 2001, and R D. H
who was born on July 24, 2002. On Qctober 28, 2002, a socia
worker with the Cabinet for Fam lies and Children discovered
drug paraphernalia in the residence of D.H and K H during a
routine visit. On Novenber 6, 2002, separate dependency,
negl ect, and abuse petitions were filed in the interest of
B.L.H and R D.H in the Johnson District Court. On Novenber

27, 2002, the district court entered an order requiring D.H and

2 Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



K.H to conplete a substance abuse counseling programand to
submt to random drug testing.

In February 2003 D.H tested positive for marijuana
use. On May 5, 2003, Jessica Franklin, a social worker with the
Cabi net, while investigating a report of donestic violence,
found the children |l ocked in a bedroom On the sane date,
separ at e dependency, neglect, and abuse petitions were filed in
the Family Court Division of the Johnson Gircuit Court.® In sum
the petitions alleged that B.L.H and R D.H were “exposed to
ongoi ng drug use by the parents” and that they were “at risk of
harm” Based on the allegations contained in the petitions, the
famly court entered enmergency custody orders placing the
children in the custody of P.H % A tenporary renoval hearing was
held on May 8, 2003, and the famly court entered separate
orders granting tenporary custody of the children to P.H.°

On June 3, 2003, the Cabinet filed a famly case plan
wth the famly court. Pursuant to the case plan, D.H and K H

each agreed, inter alia, to conplete a substance abuse

assessnent and to submt to random drug screening. On June 16,

3 Family courts and district courts have concurrent jurisdiction over
dependency, neglect, and abuse proceedings initiated under Kentucky Revised
Statutes (KRS) 620.010, et seq. See KRS 23A 100 and KRS 610. 010.

4 See KRS 620. 060.

> See KRS 620.080 and 620.090. P.H. resides with her boyfriend in Law ence
County, Kentucky.



2003, the famly court held an adjudicatory hearing.® Franklin
testified at the hearing that she was contacted by the police at
approximately 5:30 a.m on May 5, 2003, and infornmed that a
donestic violence incident had occurred at the residence of D H
and K.H Franklin stated that she proceeded to the residence,
where she found B.L.H and R D.H |ocked in a bedroom Franklin
further testified that D.H 's hand was bandaged. Franklin
clainmed that D.H told her that she cut her hand on the door of
t he house. Franklin also stated that she believed D.H and K H
permtted overnight guests to stay at their residence on various
occasi ons.

In addition, Angela Porter, who is also enpl oyed by
the Cabinet, testified that D.H tested positive for marijuana
use in February 2003. Porter further testified that D.H and
K.H had failed to conply with the fanmily case plan. More
specifically, Porter stated that D.H and K H had failed to
make thensel ves available for drug screens and that D.H had
only attended one of her schedul ed substance abuse counseling
sessions. P.H., the paternal grandnother, also testified at the
hearing. P.H stated that K H, her son, had inforned her, as

recently as January 2003, that he had a drug problem

® See KRS 620.100. D.H. and K H were represented by counsel at the
adj udi catory hearing. 1In addition, the children were represented by a
guardian ad litem



D.H refuted the allegations of neglect and abuse.
She insisted that the children were | ocked in their bedroom for
their owm safety. D.H explained that B.L.H had a habit of
waking up in the mddle of the night and wandering around the
house and that she was concerned that he mght hurt hinself
during one of these |ate night walks. D.H further nmaintained
t hat she had taken and passed several drug tests since February
2003. D.H was unable, however, to produce any docunentation
supporting this assertion. D . H further insisted that she was
attenpting to conplete a substance abuse program but that she
was experiencing difficulties obtaining transportation to and
from her schedul ed appointnments. K H testified that he was
al so attenpting to conpl ete a substance abuse program however,
he acknow edged that he had failed to schedul e any appoi ntnents.
K.H denied that any acts of donestic violence occurred in the
presence of the children and he clained the drug paraphernalia
that was found in his residence belonged to a friend that was
visiting.

On June 17, 2003, the famly court entered an
adj udi cation hearing order. 1In sum the famly court found the
children to be neglected and ordered that they remain in P.H's
custody. On July 15, 2003, the Cabinet filed a report with the

court recomending, inter alia, that B.L.H and R D.H remain in



P.H's custody.’” On July 23, 2003, the fam |y court entered a
di sposition hearing order adopting the Cabinet’s
recommendati ons. The court found that D.H and K H had “failed
to work sufficiently for reunification of [the] children.”

On Septenber 10, 2003, the Cabinet filed a report with
the court recommendi ng that P.H be granted pernmanent custody of
the children. On Septenber 15, 2003, the famly court held a
di spositional review hearing. The Cabinet contended that D. H.
and K. H had failed to show any progress and it requested that
P.H be granted permanent custody of the children. Once again,
D.H insisted that she was attenpting to conplete a substance
abuse program?® D.H's nother, E.C., testified that D.H and
K.H. were nowresiding with her.® E. C stated that she would
make sure that D.H and K H had transportation to and from
their counseling sessions. The fam |y court ordered D.H and
K.H to attend counseling and to continue working with the
Cabi net towards a reunification plan.

On Cctober 31, 2003, the Cabinet filed a case progress
report with the court recommendi ng that P.H be granted

per mmnent custody of the children. In sum the Cabinet

" The Cabinet further recommended that D.H and K H obtain counseling and
that they submit to random drug screening.

8 D.H. clainmed she was having scheduling difficulties.

° It appears that D.H and K. H. were evicted fromtheir residence in Septenber
2003.



contended that D.H and K H had failed to conply with the
famly case plan that was filed on June 3, 2003. The progress
report indicated that D.H had attended counseling on a sporadic
basis and that she had m ssed several schedul ed appoi nt nments.
The report further indicated that K. H was no | onger residing
with D.H and that K H had nade no attenpts to cooperate with
the Cabinet. 1In closing, the Cabinet requested that it be
“rel eased from providing reasonable efforts to reunify [B.L.H
and R D.H ] wth their biological parents[.]”

On Novenber 3, 2003, the famly court held a
per manency hearing.'® On Novermber 7, 2003, the fanmily court
entered an order granting permanent custody of the children to
P.H' In sum the famly court found that “it would be contrary
to the welfare and best interests of the child[ren] to return
[ ] to parental custody” and that it was in their best interests
“that permanent custody be granted to [P.H ]” The famly court
noted that D.H and K H had “failed to nake sufficient progress
to regain custody of [their children]” and it released the
Cabinet fromfurther reunification efforts. On Novenber 13,

2003, the famly court entered a pernmanency heari ng order

10 See KRS 610. 125.

1 See KRS 620.027.



consistent with the order it had entered on Novenmber 7, 2003.

Thi s appeal followed. !?

3

D.H raises two issues on appeal.® She contends the

evi dence introduced at the adjudication hearing was insufficient
to support the famly court’s determ nation that B.L.H and
R D.H were neglected and that the famly court’s decision to
award permanent custody of the children to P.H was an abuse of
di scretion. W disagree with both of these assertions.
An “abused or neglected child” is defined by KRS
600. 020, which provides, in pertinent part, as follows:
(1) “Abused or neglected child” neans a
child whose health or welfare is
harmed or threatened wi th harm when
his parent, guardian, or other person
exerci sing custodial control or
supervi sion of the child:
(a) Inflicts or allows to be inflicted
upon the child physical or
enotional injury as defined in

this section by other than
acci dental means; '®

12 On December 23, 2003, D.H filed a notion requesting visitation rights with
B.L.H and R D.H, which was granted.

3 K.H is not a party to this appeal. In her brief, D.H contends she is
currently estranged from her husband.

Y 1ntheir briefs, the parties fail to correctly state our standard of
revi ew.

15 “physical injury” is defined by KRS 600.020(44) as “substantial physical
pain or any inpairnent of physical condition[.]” “Enobtional injury” is
defined by KRS 600.020 (24) as “an injury to the nmental or psychol ogi ca
capacity or emotional stability of a child as evidenced by a substantial and
observabl e impairnment in the child s ability to function within a nornmnal
range of performance and behavior with due regard to his age, devel opnent,
culture, and environnent as testified to by a qualified nental health
professional[.]”



(b) Creates or allows to be created a

ri sk of physical or enotiona

injury as defined in this section

to the child by other than

acci dental neans;

(c) Engages in a pattern of conduct

that renders the parent incapable

of caring for the i mediate and

ongoi ng needs of the child

i ncluding, but not limted to,

parental incapacity due to al coho

and ot her drug abuse[.]
KRS 620. 100(3) further provides that “[t] he burden of proof
shall be upon the conplainant, and a determ nation of
dependency, neglect, and abuse shall be nade by a preponderance
of the evidence.”?!®

As previously discussed, Franklin testified at the

adj udi cati on hearing that she was contacted by the police and
informed that a donestic violence incident had occurred at the
residence of DDH and KH Franklin further testified that she
found B.L.H and R D.H |ocked in a bedroom when she visited the
resi dence and she stated that she believed D.H and K H
permtted overnight guests to stay at their residence on various
occasions. In addition, Porter testified that D.H tested
positive for marijuana use in February 2003, and there was

evi dence indicating that a social worker with the Cabinet found

6 W note that this case does not involve an appeal from an order terninating
parental rights. The distinction is significant as the Legislature has
chosen to i nmpose the nore denandi ng “cl ear and convinci ng evi dence” standard
in termnation of parental rights proceedings. See KRS 625.090.



drug paraphernalia in the residence during a routine visit in
Cct ober 2002. Moreover, P.H testified that K H had inforned
her, as recently as January 2003, that he had a drug probl em

It is well-established that the trial court is the
finder of fact in a custody determ nation, and the court’s
determ nation as to the credibility of the witnesses, and the
best interests of the child, will not be disturbed unless
clearly erroneous.” W conclude that the evidence introduced at
t he adj udi cation hearing was sufficient under the preponderance
of the evidence standard to support the famly court’s
determnation that B.L.H and R D.H were neglected as defined
by KRS 600.020(1).18

D.H also appears to contend that the famly court’s
deci sion to award permanent custody of the children to P.H was

an abuse of discretion.?®®

W disagree. “After a trial court
makes the required findings of fact, it nust then apply the | aw
to those facts. The resulting custody award as determ ned by

the trial court will not be disturbed unless it constitutes an

17 Kentucky Rules of CGivil Procedure (CR) 52.01. See also Sherfey v. Sherfey,
Ky.App., 74 S.W3d 777, 782 (2002).

8 The Cabinet contends that D.H failed to preserve her insufficiency of the
evi dence argunment with respect to the famly court’s deternination that
B.L.H and R D.H were neglected by way of a notion “for a directed verdict
or some other perenptory instruction at the adjudication hearing.” G ven our
conclusion that the famly court’s determination that B.L.H and R D.H were
negl ected is supported by a preponderance of the evidence, we see no need to
address this issue.

9 DH's brief actually refers to the clearly erroneous standard of review,

-10-



»20 «« Apuse of discretion in relation to the

abuse of discretion.
exercise of judicial power inplies arbitrary action or
capricious disposition under the circunstances, at |east an
unr easonabl e and unfair decision.’”?

As previously discussed, the famly court determ ned
that “it would be contrary to the welfare and best interests of
the child[ren] to return [ ] to parental custody” and that it
was in their best interests “that pernanent custody be granted
to [P.H]” In addition, the famly court found that D . H and
K.H had “failed to make sufficient progress to regain custody
of [their children].” The record clearly indicates that D. H
made little or no effort to conply with the famly case plan
entered on June 3, 2003. Had D.H taken a nore proactive role
in attenpting to regain custody of her children, the famly
court’s custody determ nation may very well have been different.
Unfortunately, this was not the case. Consequently, we cannot
conclude that the famly court abused its discretion by awarding
per manent custody of B.L.H and RD.H to P.H

Based upon the foregoing reasons, the orders of the

Fam |y Court Division of the Johnson Circuit Court are affirned.

ALL CONCUR

20 gsherfey, 74 S.W3d at 782-83.

2L |d. at 783 (quoting Kuprion v. Fitzgerald, Ky., 888 S.W2d 679, 684
(1994)) .
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BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE, P.H.:

John David Preston Lance A. Daniels
Pai ntsvill e, Kentucky Pai ntsvill e, Kentucky

BRI EF FOR APPELLEE, CABI NET
FOR FAM LI ES AND CHI LDREN:

Everett K. Preston |1
Pai ntsville, Kentucky
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