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BEFORE: COMBS, CHI EF JUDGE; GUI DUGLI AND KNOPF, JUDGES.

COVBS, CHI EF JUDGE: Shorewood Packagi ng (Shorewood) petitions
for review of an opinion of the Wrkers’ Conpensati on Board of
April 14, 2004. The Board affirmed in part, vacated in part,
reversed in part, and renmanded a decision of the Adm nistrative
Law Judge (ALJ). Shorewood first argues that the ALJ had been
correct in finding that Shorewood’s enpl oyee, Floyd Mtchel
Brooks, Jr., retained the ability to work after he had injured

his knee at work. It contends that the Board erred in reversing



the ALJ on this issue. Shorewood al so believes that the Board
erred in holding that the ALJ | acked authority to alter his
original opinion as to the degree of Brooks’ s active inpairnment
upon reconsideration. After a review of the record, we affirm

Before his knee injury at Shorewood, Brooks had
sustained an injury to his right knee which required nmultiple
procedures -- including surgery -- in 2000 and 2001. He was
able to return to his physically demandi ng work as a press
operator at Shorewood in QOctober 2001 without any restrictions.
He continued worki ng without any problens until February 6,
2002, when he hurt his knee at work. The injury involved a
conplete tear of his nedial collateral liganment (MCL), a tear of
his anterior cruciate liganment (ACL), and the detachnment of his
medi al neni scus. Dr. Eugene Jacob, the orthopedic surgeon who
had treated all of Brooks’ s previous knee problens, perforned
extensive reconstructive surgery in May 2002.

Br ooks reached nmaxi mum nedi cal inprovenent in Novenber
2002. Wen Dr. Jacob placed many restrictions on his
activities, Shorewood informed Brooks that it had no suitable
work for himand term nated his enploynment in January 2003. In
order to support his famly, Brooks began running his own
busi ness, Digital Hone Concepts, an enterprise that involved

designing and selling home theater and audio systens primrily



in new hones. Upon naking a sale, he associated with other
contractors to install the entertai nnent systens.

Brooks filed a claimfor workers’ conpensation
benefits in March 2003. He conpl ai ned about conti nui ng
di sabling pain in his knee that prevented himfrom standing for
very long. He also stated that he could not run, kneel, craw,
or squat — all activities required by his work at Shorewood.

Bef ore Brooks had filed his claim Shorewood proceeded
to hire two private investigators to watch himand to docunent
his day-to-day activities. Shorewood introduced the report
generated by its surveillance team (including two videotapes) to
counter Brooks's claimfor enhanced i ncone benefits for workers
who are disabled fromperformng their fornmer job duties as
provi ded in KRS' 342.730(1)(c)(1).

Two issues were presented to the ALJ: (1) Brooks’s
eligibility for enhancenent of the triple permanent partia
disability benefits and (2) conflicting evidence as to the
degree and severity of his pre-existing active inpairnment. Dr.
Jacob rel ated that Brooks had a 9% i npairnent -- 50% of which
was pre-existing. To this 4%%6inpairnent rating, Dr. Jacob
added 4% because of his pain, arriving at a total conpensable
i mpai rment of 8% %  Shorewood’ s expert, Dr. Andrew L.

DeGruccio, reported that Brooks had sustained a 20% i npai r ment

! Kentucky Revised Statutes.



due to his right knee injuries. However, Dr. Guccio attributed
75% of the inpairnent to Brooks’s prior active condition with
the result that 5% was assessed as to the work-related injury.

At the final hearing, Brooks responded to the
testinony of the investigators with their videotaped evi dence.
He testified that he had not perforned any heavy work at the
various construction sites where they had filnmed himcarrying a
smal| step | adder. He described his work as involving “going

out and | ooking at jobs,” “putting proposals together,”

“occasional ly hel ping” those with whom contracted, and naki ng
sure that the installation of the honme entertai nnent systens was
done correctly. \When asked about the physical constraints of
this work, Brooks responded:

Cccasionally, to do a proper eval uation
of the job, sonetines | have to take, you
know, a small |adder in and I'll have to
climb and I'Il have to |look, just to get a
vi sual of where wires need to be pulled and
where, you know, if there’'s — what the
special tools are that the guys are going to
need, just to nake a very accurate proposal.
Occasionally, if I'"'m—-if | happen to be
there while they are doing the actua
installation in the pre-wiring, occasionally
they may ask ne to lend them a hand or
something, and I'll — 1"Il help themas much
as | physically am abl e.

After reviewi ng the evidence, the ALJ was nore
persuaded by Dr. Jacob, the treating surgeon. He accepted Dr.

Jacob’s opinions with respect to degree of inpairnent



attributable to Brooks’s right knee injuries as well as the
50/ 50 apportionnent between the prior active and the work-
related injuries. However, in rejecting Brooks's claimfor
application of the triple multiplier in KRS 342.730(1)(c), the
ALJ based his decision on the surveillance vi deot apes:
Addr essi ng whet her [Brooks] attains the

physi cal capacity to return to the type of

work-related [sic] perfornmed at the tinme of

the injury, the Adm nistrative Law Judge has

reviewed the surveillance video tapes filed

by [ Shorewood] and concl udes that [ Brooks]

retains the physical capacity to return to

the type of work perforned at the tine of

the injury, which [Brooks] described as

i ncl udi ng standi ng, bendi ng, kneeling,

lifting, carrying, clinmbing steps and

wor ki ng in awkward positions.
ALJ’ s Opinion and Award, Cctober 21, 2003, pp. 7-8.
Accordi ngly, Brooks received an award of $30.96 per week for a
period not to exceed 425 weeks based on the unadorned 8¥%%
i npai rment rating.

Bot h Brooks and Shorewood filed notions for
reconsi deration. Brooks argued that there was no evidence to
support the ALJ' s determi nation that he was not entitled to the
enhanced i ncone benefits. H's notion was deni ed.

In its notion, Shorewood argued that the ALJ erred in
relying on the inpairnment rating of Dr. Jacob because he had

used the 4'" edition of the American Medical Association's

“CQuides to the Evaluation of Permanent |npairnment” (CGuides)



rather than the nore current 5'" edition. The ALJ agreed that
Dr. Jacob had used an incorrect edition of the Guides and
granted Shorewood’ s notion. He then anmended his decision and
awar ded benefits corresponding with Dr. DeGuccio’ s 5% per nanent
partial inpairnment rating.

Inits review, the Board concluded that the ALJ
improperly relied upon this evidence in denying enhanced i ncone
benefits as it was not sufficient to support his finding that
Brooks retai ned the physical capacity to performhis pre-injury
wor K.

As urged by Brooks, we have revi ewed
the videotapes. W agree with Brooks [that]
t he vi deotapes show himcarrying a
st epl adder and ot her |ight-weight objects to
and fromhis pick-up truck. W further
agree with himthat the tapes do not show
hi m worki ng at a construction site. The
t apes do show hi mwal ki ng deli berately with
an altered gait and having troubl e ascendi ng
steps at a physiotherapy establishnment. Dr.
Jacob restricted Brooks to sedentary work.
Wil e sone of the videotaped activities of
Brooks m ght be viewed as nore than
sedentary, they all appear to be well within
the Iimtations described in the functiona
capacity evaluation report. Brooks
descri bed the heavy | abor necessary to
performhis job duties with Shorewdod. At
nost, the tapes show Brooks bendi ng at wai st
| evel on two occasions, but not lifting
anyt hing of significant weight. The |oading
of his truck at the | oading dock was done at
wai st level. VWhile Brooks is shown carrying
a light alum num stepl adder on three
occasions, he is not seen clinbing it, which
he adm ts doing. He was not seen stooping,



crawl i ng, kneeling, lifting heavy wei ghts,
or working in an awkward position.

. The critical inquiry is whether
the claimant is physically capable of
performng the sanme job he was perform ng at
the time of injury, and this anal ysis nust
take into account the conponent part[s] of
the claimant’s job requirenents. A proper
anal ysis requires a conparison of the
physi cal requirenents of the pre-injury
enpl oynment and post-injury capabilities
based on a totality of the |lay and nedi cal
evi dence of record. Carte v. Loretto
Mot her house I nfirmary, Ky.App., 19 S. W 3d
122 (2000). Here, the ALJ seem ngly focused
on the videotape evidence as being
determinative. Wiile the tapes may have
sonme evidentiary value, it is our opinion
t hat standi ng al one they do not constitute
substanti al evidence to support the finding
that Brooks is physically capable of
performng his pre-injury enploynment on a
regul ar and sustained basis. On this issue,
the ALJ's finding is insufficient and the
matter nust be remanded for additiona
findings to support the ultimte
concl usi ons.

Qpi nion of the Board, April 14, 2004, pp. 11-13.

The Board rejected Brooks's argunent that the ALJ
erred when he anmended hi s previous decision, abandoning the
opi nion of Dr. Jacob and relying instead on the overal
i npai rment rating assessed by Dr. DeGuccio. However, it agreed
wi th Brooks that apportionnent was a separate matter and that
the ALJ was not permtted to reconsider his opinion as to the
apportionnment of pre-existing active inpairnent.

Dr. Jacob opi ned 50% of Brooks’[s]
i mpai rment was preexisting and Dr. DeG uccio



determ ned 75% of Brooks’[s] inpairment was
preexi sting. The ALJ, in his origina
opinion, relied on Dr. Jacob’s opinion of
preexi sting active inpairnent. Even though
Dr. Jacob’s inpairnment rating was properly
rejected as not being based on the current
edition of the Cuides, his opinion
addressing the percentage of inpairmnment
attributable to the work injury was not so
fatally flawed. Dr. Jacob’s opinion on this
i ssue represents a distinct nedical opinion
separable fromthe inpairnment rating. That
portion of Dr. Jacob’s opinion constitutes
substantial evidence. In Wlls v. Beth-

El khorn Coal Corp., Ky.[App.], 708 S. W 3d
104 (1985), the Kentucky Court [of] Appeals
instructs that an ALJ, on petition for
reconsi deration, may not reconsider the case
on the nerits or change his factua

findings. The AL)' s choice to adopt Dr.

DeG uccio’s opinion on this issue represents
a departure fromthe rule and nust be

rever sed.

Id., pp. 14-15.

In this appeal, Shorewood argues that the Board
exceeded the proper scope of its reviewin remanding the matter
to the ALJ for nore findings on the issue of Brooks’s physica
capacity. Shorewood clains that the Board inproperly
substituted its own assessnent of the evidence for that of the
ALJ. It also argues that the Board erred when it held that the
ALJ | acked the authority to change his finding on the issue of
t he degree of Brooks’'s pre-existing active inpairnent.

Shor ewood believes that the Board' s opinion “results in a

distorted inmpairnent rating.” (Appellant’s brief, p. 15.)



The scope of our review of the issues raised by
Shorewood is |imted. W may correct the Board only where we
perceive that it has “overl ooked or m sconstrued controlling
statutes or precedent, or commtted an error in assessing the
evidence so flagrant as to cause gross injustice.” Wstern

Baptist Hospital v. Kelly, Ky., 827 S.W2d 685, 687-88 (1992).

We have reviewed the record, and we wholly agree with
the Board’ s determ nation that the videotapes fail to establish
t hat Brooks was capable of performng his pre-injury work.
Contrary to Shorewood’' s argunent, the videotapes do not “show
Br ooks working on construction sites for extended periods of
time.” (Appellant’s brief, p. 10). W agree with the Board
that the ALJ had no reasonabl e basis for concluding that Brooks
retained the same range of ability to nove and work that he had
enjoyed prior to his injury.

Shor ewood enphasi zes that the evidence on this point
was conflicting, urging that the ALJ was not required to recite
all of the evidence on which he relied when he rejected Brooks’s
claimof inability to engage in the type of physical activities
required of himas a press operator. Oher than the videotapes,
Shor ewood does not point to any evidence to support this
argunment. And we have not discovered any evidence to support

t he conclusion of the ALJ that Brooks retai ned previous physica



capability. Thus, we hold that the Board did not err (much | ess
did it do so flagrantly) in assessing the evidence.

We turn next to Shorewood’'s argunent that Dr. Jacob’s
apportionment of Brooks’s inpairnment (50%to the February 2003
work injury and 50%to his preexisting inpairnent) was
unreliable. Shorewdod has not cited any convincing authority on
this point. As noted by the Board, a determ nation of proper

apportionnment requires a nedical opinion separate and distinct

fromthe issue of the degree of inpairnent, which is to be

determ ned solely by reference to the Guides. Since Dr. Jacob
had treated all of Brooks s knee injuries, he was certainly wel
qualified to address the issue of apportionnent.

Dr. DeGruccio, Shorewood’ s expert, stated that the
i ssue of apportionnent was a difficult one and that Brooks
presented a “quite conplicated orthopedic case.” |In attributing
75% of Brooks’s inpairment to his pre-existing inpairnment, Dr.
DeGruccio reported that Brooks’s prior injuries were so serious
and debilitating that they warranted the assessnent of a higher
percentage of active inpairnment than the 50%that had been
assigned by Dr. Jacob.

The apportionnent dispute (75/25 or 50/50) as to
i mpai rment attributable to the pre-existing injury versus the
work injury was not related to the Guides — nor was it subject

to resolution by resort to the Guides. Upon reconsideration,

10



the ALJ had rejected Dr. Jacob’s overall inpairnent rating in
favor or Dr. Gruccio’ s figure because that nunber had to be
based on the nost current edition of the Guides. However,

al t hough the inmpairnment rating of Dr. Jacob had been fl awed
because he used the wong edition of the Guides, there was no
such taint or problemas to his apportionnent nunber.
Therefore, the ALJ' s original finding with respect to
apportionment was not susceptible of anendnent on

reconsideration. Wells, supra, specifically directs that an ALJ

cannot alter his factual findings on reconsideration. Under
t hese circunstances, we hold that the Board did not err inits
application of controlling precedent.

In summary, we hold that the Board did not err: (1)
in reversing the ALJ's finding that Brooks retained the ability
to do the work that he had done prior to his injury; (2) in
affirmng the ALJ’ S overall inpairnent rating as assessed by Dr.
DeGrucci o under the nost current edition of the Cuides; and (3)
in holding that the ALJ erred when he anended his origina
finding on the issue of apportionnment of the inpairnment between
a prior injury and the work-related injury.

We affirmthe opinion of the Wirkers’ Conpensati on
Boar d.

ALL CONCUR
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