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JOHNSON, JUDGE: Harold Brooks Leasure, Jr. has appeal ed from an

order entered by the Christian Crcuit Court on Septenber 19,

2001, which granted partial summary judgnent to the appell ee,

Col eman Anerican Conpanies, Inc., on several issues related to

its breach of contract claim and froman order entered on Apri

15, 2003, which denied his CR' 60.02 notion to set aside the

! Kentucky Rules of Civil Procedure.



partial summary judgment.? These appeal s stem from an agreenent
bet ween Leasure and Col eman concerning the sale of severa
novi ng and storage conpanies, nanely, C & L Mwving and Storage,
Inc., Pennyrile Myving and Storage, Inc., Hammond-Pennyrile
Movi ng and Storage, Inc., A-1 Pennyrile Myving and Storage,

Inc., and Audubon Mving and Storage, Inc.?

Havi ng concl uded
t hat genui ne issues of material fact exist with respect to the
amount of accounts receivable and to the value of an escrow
account Col eman cl ains were m srepresented on the conpanies’
financial statenents, we reverse in part and remand. Having
further concluded that no genuine issue as to any material fact
exists with respect to the remaining issues raised by Leasure in
t hese appeals, we affirmin part.

On June 2, 1999, Janes F. Col eman, the president of

Col eman American Conpanies, Inc., entered into a witten

contract with Leasure, whereby he agreed, inter alia, to

purchase the stock of several noving and storage conpani es owned

by Leasure.? Pursuant to the contract, the purchase price was to

2 Anna Leasure is listed as an “intervenor” in the style of both notices of
appeal. Anna has not filed a brief in either appeal. The appeal s have been
consol i dat ed.

3 As difficult as it may be to believe, the parties are not even in agreenent
as to how many conpani es were sold. Leasure refers to five conpanies, but
Col eman only refers to four conpanies. The agreenent and the trial court
order list five conpanies.

4 Al though the contract was signed by both parties on June 2, 1999, the dea
did not close until June 9, 1999, due to certain financial concerns raised by
Col eman.



be cal culated by multiplying the sharehol ders’ equity in the
conpani es by 140% and addi ng the additional sum of $320, 500. 00.
The conbi ned bal ance sheet for the conpanies involved in the
transacti on, which was appended to the contract, indicated that
as of May 31, 1999, sharehol ders’ equity was val ued at
$374,164. 00, bringing the total purchase price to $849, 500. 00
($374, 164. 00 X 140% + 320, 500. 00) . °

On August 11, 1999, Coleman filed a conplaint in the

Christian Court against Leasure alleging, inter alia, breach of

contract, breach of inplied covenant of good faith and fair

deal ing, intentional fraud, and fraudul ent concealnment. |In sum
Col eman all eged that Leasure nmaterially m srepresented the val ue
of the conpanies he was selling to Coleman.® On Septenber 20,
1999, Leasure filed an answer and counterclaim in which he

denied the allegations set forth in Coleman’s conplaint.” On

°> Both parties agree that the shareholders’ equity in the conpani es was
cal cul ated by subtracting the total anmount of liabilities listed on the
bal ance sheet ($590,172.00) fromthe total anpbunt of assets ($968, 336.00).
The bal ance sheet was prepared by Stephen E. Turner, a certified public
account ant, based upon information provided by Leasure. A list of the
conpani es’ accounts receivable was al so appended to the contract. |In

addi tion, although the bal ance sheet is dated May 31, 1999, Leasure tendered
a “closing certification” on June 2, 1999, in which he stated that the
figures listed on the bal ance sheet “are true, accurate and conplete in al
respects, [and] have not been the subject of any material changes fromthe
date thereof.”

6 More specifically, Coleman contended, inter alia, that Leasure overstated
t he ampbunt of assets and understated the anbunt of liabilities |isted on the
bal ance sheet. Coleman did not seek to have the contract resci nded, but

i nst ead sought damages.

" The basis of Leasure’s counterclaimis not relevant to this appeal



Cctober 12, 1999, Colenman filed a notion for partial summary
judgnent on its breach of contract, breach of inplied covenant
of good faith and fair dealing, intentional fraud, and

f raudul ent conceal nent cl ai ns.

I n Novenber 1999 Leasure inspected the accounts
receivable files for the purpose of contesting the allegations
rai sed by Coleman.® On Decenber 14, 1999, Leasure filed an
affidavit from G ndy Barrigan, who was enpl oyed by Hammond-
Pennyrile Mwving and Storage, Inc. from March 28, 1996, to June
11, 1999. 1In sum Barrigan stated that she prepared the
accounts receivable Iist for Hanmmond- Pennyrile and that she was
confident that the |list was accurate. On January 28, 2000,

Col eman filed a notion in limne requesting the trial court to
strike Barrigan’s affidavit and to exclude any testinony offered
by her due to her failure to appear for a schedul ed deposition.

In February 2000 the trial court held a hearing on
Col eman’s notion for partial sunmary judgnent. Severa
wi tnesses testified at the hearing on behalf of Coleman.® First
and forenost, Janmes Col eman testified that shortly after he

executed the contract he discovered a $19, 000. 00 di screpancy in

8 Coleman clains that shortly thereafter several docunments turned up m ssing
fromthe files Leasure inspected.

°Inthe interest of brevity, we have linited our sunmary of the testinony
elicited at the hearing to those issues relevant to the argunments rai sed by
Leasure on appeal. |In addition, during the hearing, Colenman renewed its
notion to exclude Barrigan's affidavit and testinony, which was granted.
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t he anobunt of cash on hand |isted on the bal ance sheet. Janes
stated that the anobunt of cash on hand as of May 31, 1999, was a
negative $6,886.04, as opposed to the $12,198.00 listed on the
bal ance sheet. Janes clainmed that this discrepancy led himto
believe that other m sstatenents m ght exist with respect to the
conpani es’ financial situation. Consequently, Janes testified
that he instructed his brother, Doug Col eman, to begin a “ful
scale effort” to collect on the accounts receivable |listed on
t he bal ance sheet. Janes contended that a thorough anal ysis of
t he accounts receivable files indicated that $245,950.50 of the
accounts receivable had been paid prior to June 2, 1999;
$43,937.72 represented duplicate accounts; no files existed for
$83, 876. 14; and $56, 898. 00 represented “shortages.”!® Janes
provided a report setting forth the basis for these figures and
he expl ai ned how the information contained in the report was
conpi | ed. *

James further testified that Leasure failed to

di sclose, inter alia, $34,676.04 in accounts payabl e and

$26,102.96 in tax liabilities that were owed by the conpani es.

James provided a report setting forth the basis for these

10 According to the bal ance sheet, $636,176.00 in accounts receivable was owed
to the conpanies involved in the transaction as of May 31, 1999. Col erman

clai med that $430, 662. 36 of this amount represented: (1) accounts that had
been paid prior to the closing; (2) duplicate accounts; (3) accounts for
which there were no files; or (4) “shortages.”

1 Doug later testified that he was primarily responsible for the report
concerning the receivable files and he stated that the figures contained
therein were accurate



figures and he expl ained how the informati on contained in the
report was conpiled. Janes further testified that Col eman had
pai d $20,547.24 in payables, $6,581.24 nore than the $13, 966. 00
listed on the bal ance sheet, since purchasing the conpanies. In
addition, Janes testified that the $12,383.00 Vanliner insurance
escrow account, which was |listed as a current asset on the
bal ance sheet, had a negative bal ance as of June 2, 1999.
English Lacy, a certified public accountant, testified
that he reviewed the accounts receivable for the conpanies
involved in the transaction per Colenman’s request. Lacy stated
that his review of the files indicated that a “substantia
amount” of the accounts receivable |isted on the bal ance sheet
had been collected prior to June 2, 1999. More specifically,
Col eman introduced a report prepared by Lacy, in which Lacy
opi ned that the anmount of accounts receivable paid prior to June
2, 1999, “is likely to be in the nei ghborhood of $210,000 to
$260, 000.” Lacy expl ained, on cross-exam nation, that his
anal ysis was based on a “random sanpling” of the receivable
files. Mre precisely, Lacy acknow edged that he arrived at his
cal cul ations by extrapolating the results froma random sanpl e
and projecting themto the entire group. Lacy testified that he
di scovered “proof of paynment” prior to June 2, 1999, in the form
of deposit slips, checks or transmttal forns, in the amount of

$144,927.00, with respect to the files he actually revi ened.
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Lacy further testified that his projections were entirely
consistent with the figures contained in the report submtted by
Col eman.

Leasure di sputed that he had overstated the anmount of
accounts receivable listed on the bal ance sheet by the anount
al l eged by Col eman. Leasure explained that he personally
reviewed the receivable files prior to the hearing, after which
he concl uded that “insufficient evidence” existed to support
Col eman’s allegations. Mre specifically, Leasure clained there
was no “proof of paynment” with respect to many of the accounts
Col eman claimed were paid prior to June 2, 1999.1% Leasure
further testified that “there was not sufficient evidence in
th[e] file” to support Coleman’s allegation that duplicate
entries existed. Leasure also disputed Coleman’s allegation
that he failed to disclose $34,676.04 of the conpanies’
payables. 1In addition, Leasure testified that he presented
Col eman with two bank certificates from Mercantile Bank in St
Louis, Mssouri, indicating that the Vanliner insurance escrow
account had a positive bal ance of $12,383.00.% Leasure insisted

that it was his understanding the Vanliner account had a

12 |Leasure acknow edged that the files indicated that a small anmount
(“$2,000.00 or $3,000.00") had been paid prior to June 2, 1999.

13 Leasure never explained when he presented Col eman with the bank
certificates or when the certificates had been issued.



posi tive bal ance of approximtely $12,000.00, as of June 2,
1999.

St ephen Turner testified concerning the anmount of cash
on hand listed on the bal ance sheet. Turner stated that
pursuant to the “doctrine of constructive receipt,” cash on hand
as of June 2, 1999, was $12,198.00, the anmount |isted on the
bal ance sheet. Turner explained that this figure included
checks that had been received during the weekend prior to June
2, 1989, but not deposited.* Turner acknow edged that any
paynments included as cash on hand pursuant to this nethod woul d
have the effect of reducing accounts receivable by the
correspondi ng dollar amobunt of the credit to cash on hand.
Turner expl ained that $9, 751.62 of the $12,198.00 |isted as cash
on hand on the bal ance sheet represented paynents that had been
“constructively received.” Turner further explained, however,
that this figure was never deducted fromthe total anount of
accounts receivable listed on the bal ance sheet, thereby
resulting in an overstatenent of accounts receivable in the
anount $9, 751. 62.

On March 10, 2000, Leasure filed a brief concerning,

inter alia, Coleman’s notion for summary judgnent, in which he

conceded that after further review he agreed that approximtely

$49, 000. 00 in accounts receivabl e had been paid prior to June 2,

4 Monday, May 31, 1999, was Menorial Day.
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1999. Leasure further maintained that he disputed the
“remai ni ng $192, 825. 53" Col eman al | eged had been paid prior to
the cl osing “because the deposit ticket ‘proof’ does not match
t he accounts receivable anount.” In support of this contention,
Leasure attached an affidavit from Turner, in which Turner
stated that he “was unable to match $192, 825.53 of ‘paid prior
to June 1, 1999 accounts receivables with deposit tickets.”
Col eman subsequently noved to have Turner’s affidavit stricken
fromthe record, which the trial court granted on March 14,
2000.

On May 5, 2000, the trial court entered an order
granting partial summary judgnent to Col eman on several issues
concerning its breach of contract claim The order provides, in
rel evant part, as foll ows:

The contract exhibits show that $614,460 are

listed as accounts receivable.'® $195, 716

have been collected. This |eaves $418, 744

in dispute. [Leasure] has admitted that

$49, 000 of those accounts were paid prior to

cl osing and shoul d not have been |i st ed.

Thi s al one overstated the purchase price by

$68, 600 [ $49, 000.00 X 1409 . This now
| eaves us with $369, 744 in dispute.

The proof showed that $245,950 was paid
prior to closing.

15 As previously discussed, Leasure represented on the bal ance sheet that
$636, 176. 00 in accounts receivable were owed to the conpanies involved in the
transaction as of May 31, 1999. According to the bal ance sheet, $21,716. 00
of this anpunt represented “drivers advances,” which the trial court treated
separatel y.



The proof from Lacy clearly shows that
168 of the 212 files for C & L Muving and
St orage had proof of paynent in the anount
of $50,927. The Hammond- Pennyrile Movi ng
and Storage files showed proof of payment in
245 of the 316 files for $94,000. . . . The
proof shows that $245,950 of the accounts
recei vable were paid prior to closing. This
represents $344, 437 of the purchase price
[ $245, 950. 00 X 140% .

In summary as to the accounts
receivable, this [c]ourt finds that a breach
of contract occurred with respect to
duplicate entries ($43,937.72) and files
paid prior to closing ($245,950.90) for a
total of $289,887.72[.] [Coleman] is
entitled to sunmary judgnment for this anmount
mul tiplied by the 140 percent factor which
reduces the purchase price by $405, 841.

[Coleman] is also entitled to summary
j udgnment regardi ng cash on hand.
[Coleman] is entirely correct that a
corresponding credit in accounts receivable
shoul d be made. The noney can only be
counted once; either as cash on hand or as
an account receivable. The [c]ourt finds
t hat $6, 446.83 is cash on hand and nust be
deducted from accounts receivabl e.

Col eman proved that it had paid $20, 547. 24
on accounts payable not the $13,966 that was
listed in the contract. Sunmmary judgnent is
appropriate on the difference [(]$20, 547. 24
| ess $13,966) tines 140 percent [$9,213.74].
The payroll itens . . . have al so been paid
by Coleman and it is entitled to summary
judgrment of $5,380.66 tinmes 140 percent.
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[ T] he Vanlines I nsurance escrow did not
exist. . . . [I]t is undisputed that the
purchase price was overstated because of it.
Therefore, this [c]ourt grants sumary
judgrment in the amount of $17, 336. 20
($12,383 X 140 percent).

The probl em concerning taxes is

relatively easy to conclude. Tax clains

totaling $26,202 were not |isted.

Leasure represented in the negotiations that

all tax clains had been paid. [Colenan] is

entitled to a credit of $36, 682.80 on the

pur chase price. ®

On July 31, 1999, Leasure filed a Chapter 11
bankruptcy petition in the United States Bankruptcy Court for
the Western District of Kentucky. Shortly thereafter, Col eman
filed a notion to dismss the bankruptcy petition, a notion to
convert the Chapter 11 proceeding to a Chapter 7 proceeding, and
a notion to appoint a trustee for Leasure’ s assets. 1In
Sept enber 2000 the Bankruptcy Court held a hearing for the

pur pose of addressing the various notions filed by Col eman,

after which it entered findings of fact and concl usions | aw

8 1n addition to the issues referenced above, the trial court granted parti al
summary judgnment to Coleman with respect to several other issues concerning
the value of itens Leasure allegedly nisrepresented in the conpanies
financial statements. Moreover, the trial court also concluded that genuine
i ssues of material fact existed with respect to many of the issues raised by
Coleman. In sum the trial court granted partial sumrary judgnent to Col eman
in the anbunt of $691,913.88. In the interest of clarity, we have limted
our sumary of the trial court’s order only to those issues relevant to the
argunents advanced by Leasure in this appeal.
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concerning many of the issues that were pendi ng before the
Christian Grcuit Court.?'’

On March 8, 2001, the trial court entered an order
anending its partial summary judgnment to reflect that the
$691, 913. 88 awarded to Col enan was to be treated as a set-off
agai nst the purchase price Coleman was required to pay under the
terms of the contract. On Septenber 19, 2001, the trial court
entered an order rendering its partial summary judgnent fina
and appeal abl e. Leasure subsequently appealed the trial court’s
ruling to this Court.

On August 20, 2002, while his appeal was pending,
Leasure filed a CR 60.02 notion to set aside the partial sunmary
judgnment, in which he alleged that Coleman “either intentionally
or negligently msrepresented the evidence and facts upon which
the Court based its material findings in [its partial sunmary
judgnment].” In support of this contention, Leasure attached an
affidavit from Robert Cunningham a certified public accountant,
who opined that “the partial summary judgnent is in error in
several material respects because of inaccurate information

provided to the [c]lourt by Coleman[.]”'® On January 6, 2003, the

7 For reasons discussed infra, the findings of fact and concl usions of |aw
entered by the Bankruptcy Court are not relevant to this appeal. Although it
is unclear fromthe record, the bankruptcy petition was either w thdrawn by
Leasure or dismissed at his request.

18 cunni ngham contended, inter alia, that Lacy’s analysis of the receivable
files was erroneous in several respects.
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trial court, sua sponte, entered an order requiring Lacy to

review Cunni nghamis affidavit. On January 30, 2003, Col eman
filed an affidavit from Lacy, in which Lacy disputed
Cunni nghanmi s fi ndi ngs.

On March 21, 2003, Leasure requested Judge Edw n M
Wiite, the presiding judge in the case, recuse hinself from
ruling on the CR 60.02 notion. |In support of his notion,
Leasure cl aimed he recently discovered, for the first time, that
Lacy is Judge Wiite' s second cousin and that he prepared Judge
Wiite's tax returns. On April 15, 2003, the trial court entered
an order denying Leasure’s CR 60.02 notion, in which Judge Wite
specifically addressed Leasure’s request that he recuse hinself
fromthe case. The order provides, in relevant part, as
foll ows:

A[n] . . . issue has arisen concerning
Engl i sh Lacy’s business relationship to ne.
It can be sinply stated that English Lacy
prepares ny incone tax return and has done
so for a nunber of years. . . . Lacy’'s
proof was that he performed accounting tasks
at the request of counsel for Col enan
Anmerican. . . . [Lacy] was subjected to
cross exam nation as to his nethodol ogy and
conclusions. The original counsel for each
party in this litigation certainly knew of
nmy relationship to Lacy. This [c]ourt

advi sed the secondary counsel for the
parties concerning the relationship with
Lacy.

- 13-



[Disqualification is not automatic and

since credibility of Lacy is not the issue,

di squalification based upon a limted

busi ness relationship with Lacy is not

necessary. '°

Leasure subsequently appeal ed the denial of his CR
60.02 nmotion. On June 19, 2003, this Court entered an order
consol idating Leasure’s appeal fromthe order granting partia
summary judgnent and his appeal fromthe order denying his CR
60. 02 noti on.

Leasure contends (1) that the trial court erred by
granting partial summary to Col eman on several issues related to
its breach of contract claim (2) that the trial court abused
its discretion by denying his CR 60.02 notion; and (3) that
Judge Wiite erred by failing to recuse hinself fromthe case.

W wi Il address the argunents advanced by Leasure seriatim

The standard of review governing an appeal of a
summary judgnent is well-settled. W nust determ ne whether the
trial court erred in concluding that there was no genui ne issue
as to any material fact and that the noving party was entitled

20

to a judgnment as a matter of |aw Sunmary judgnment is

appropriate “if the pleadings, depositions, answers to

% Interestingly, the trial court did not address the issues raised by Leasure
in his CR 60.02 notion inits order. |In fact, the trial court never stated
that it was denying Leasure’s CR 60.02 notion. Nevertheless, both parties
treated the order as a final and appeal abl e order denying Leasure’s CR 60.02
notion. Consequently, we shall do the same.

20 Scifres v. Kraft, Ky.App., 916 S.w2d 779, 781 (1996).
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interrogatories, stipulations, and adm ssions on file, together
wth the affidavits, if any, show that there is no genui ne issue

as to any material fact and that the noving party is entitled to

n 21

a judgnment as a matter of |aw In Paintsville Hospital Co. v.

Rose, ?* the Supreme Court of Kentucky held that for summary

j udgnment to be proper the novant nust show that the adverse
party cannot prevail under any circunstances. The Court has

al so stated that “the proper function of summary judgnent is to
termnate litigation when, as a matter of law, it appears that
it would be inpossible for the respondent to produce evi dence at

"23  gGince factua

the trial warranting a judgnent in his favor.
findings are not at issue, there is no requirenent that the
appel l ate court defer to the trial court.? “The record nmust be
viewed in a light nost favorable to the party opposing the
notion for summary judgnment and all doubts are to be resolved in
his favor” [citation omtted].?®

Leasure first contends that genuine issues of materi al

fact exist wth respect to the anount of accounts receivable

21 CR 56. 03.
22 Ky., 683 S.W2d 255, 256 (1985).

2 steelvest, Inc. v. Scansteel Service Center, Inc., Ky., 807 S.W2d 476, 480
(1991).

24 cldsmith v. Allied Building Conponents, Inc., Ky., 833 S.w2d 378, 381
(1992) (“Under no circunstances is a sunmmary judgnent entitled to the
def erence or dignity of a case tried by the trial court”).

25 Steelvest, 807 S.W2d at 480.
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Col eman all eged were paid prior to June 2, 1999.2%° W agree. As
previ ously di scussed, Janes Coleman testified that an anal ysis
of the accounts receivable files indicated that $245, 950.50 of

t he accounts receivable |isted on the bal ance sheet had been
paid prior to June 2, 1999. In addition, Lacy testified that he
di scovered “proof of paynment” prior to June 2, 1999, in the form
of deposit slips, checks or transmttal fornms, in the anount of
$144,927.00. Leasure, however, disputed that $192,825.53 of the
$245, 950. 50 had been paid prior to June 2, 1999, on the basis
that “insufficient evidence” existed to support such a finding.
More specifically, Leasure clainmed there was no “proof of
paynment” with respect to many of the accounts Col eman cl ai ned
were paid prior to June 2, 1999. After a thorough review of the
record, we were unable to find any “deposit slips, checks or
transmittal forns” indicating that $245, 950.50 of the

$636, 176. 00 |isted as account receivable on the bal ance was paid

26 Col eman asserts that Leasure is precluded fromraising this issue pursuant
to the doctrine of collateral estoppel. |In sum Colenman maintains that this
i ssue was already “litigated and determined” in the United States Bankruptcy
Court for the Western District of Kentucky. Col enan, however, has failed to
indicate inits brief where this issue was preserved and we were unable to
find any portion of the record suggesting that Col eman presented its

coll ateral estoppel argunment to the trial court. It is well-established that
“[t]he Court of Appeals is without authority to review issues not raised in
or decided by the trial court.” Regional Jail Authority v. Tackett, Ky., 770

S.W2d 225, 228 (1989). Mreover, we are under no obligation to scour the
record on appeal to ensure that an issue has been preserved. See Phel ps v.
Louisville Water Co., Ky., 103 S.W3d 46, 53 (2003); and CR 76.12(4)(d)(iii)
and (iv). Perhaps this is an ideal time to nmention that the record in this
consol i dat ed appeal consists of 17 volumes and well over 2,000 pages,

excl udi ng depositions and exhibits.
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prior to June 2, 1999.2" Consequently, we sinply cannot concl ude
that no genuine issue of material fact exists with respect to
this issue. Thus, we nust reverse the trial court’s ruling that
Col eman was entitled to a partial sunmary judgnment in the anount
of $344,437.00 ($245,950.00 X 140%, with respect to “pre-paid”
accounts receivable, and remand the matter, in part, for further
proceedi ngs concerning the anount of accounts receivabl e that
were paid prior to June 2, 1999, %8

Leasure next contends that genuine issues of materi al
fact exist with respect to Coleman’s allegation that $43,937.72
of the $636,176.00 |isted as accounts receivable on the bal ance
sheet represented duplicate accounts. W agree. Once again, we
have not been able to |locate, nor does Coleman cite to, any
portion of the record which would allow us to conclude that no

genui ne issue of material fact exists wth respect to this

27 Col eman does not cite to any portion of the record where these itenms can be
found. See CR 76.12(4)(d)(iii) and (iv). W note in passing that while we
were able to | ocate various docunents concerning accounts that appear to have
been paid prior to June 2, 1999, dispersed throughout the record; the
docunents are arranged in such a haphazard fashion that we were unable to
perform any kind of meaningful review with respect to their contents.

28 \\e are constrained to point out what appears to be an error on the part of
the trial court in its calculations. As previously discussed, Leasure agreed
that approxi mately $49, 000.00 i n accounts receivabl e had been paid prior to
June 2, 1999, and the trial court granted Col eman partial summary judgnent
with respect to the $49,000.00. The trial court, however, subtracted the
$49, 000. 00 fromthe total amount of accounts receivable listed on the bal ance
sheet. This was error. The $49, 000. 00 shoul d have been subtracted fromthe
$245, 950. 00 Col enan cl ai ned was paid prior to June 2, 1999, as the $49, 000. 00
represented accounts that had been paid prior to that date. Regardl ess,
Leasure only disputes $192,825.53 of the anpunt Col eman cl aims was paid prior
to June 2, 1999. Thus, on remand, only $192,825.53 of the $245,950.00 in
accounts receivable that Colenman clains were paid prior to June 2, 1999
remains in dispute.
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issue. In sum Colenman clains that duplicate accounts exist and
Leasure nmai ntains that the evidence does not support Col eman’s
allegation. It is well-established that “[qg]uestions relating
to the credibility of witnesses and the wei ght of the evidence

must await trial.”?®

We are persuaded that the trial court’s
conclusion that “a breach of contract occurred with respect to
duplicate entries” was based on an i nproper determ nation based
on credibility of the witnesses. Consequently, we reverse the
trial court’s ruling that Coleman was entitled to a partia
summary judgnent in the anmobunt of $61,512.81 ($43,937.72 X
1409, with respect to duplicate accounts, and remand the
matter, in part, for further proceedi ngs concerning this issue.

Leasure further conplains that the trial court
“ignored the terns of the agreenent” dealing with accounts
receivable in reaching its decision. Mre specifically, Leasure
cites paragraph 9 of the contract, which provides, in relevant
part, as foll ows:

Sel | er guarantees that 100% of the

[a] ccounts [r]eceivable of the [c]onpanies,

as listed in the schedule of accounts

recei vabl e, shall be collectible by either

the [c]onpanies or [p]Jurchaser. The parties

agree that on the one year anniversary date

of the closing they shall neet and agree, in

good faith, as to the anount of the accounts

recei vable that are uncollectible. . . . No
account shall be deened uncol |l ecti bl e except

2% Janmes Graham Brown Foundation, Inc. v. St. Paul Fire & Marine |nsurance
Co., Ky., 814 S.W2d 273, 276 (1991).
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by joint agreenent of the parties, in
writing.

Leasure contends Coleman failed to conply with this provision.
W di sagree.

“The | anguage of a business contract should be
construed in the light of what intelligent business nmen woul d

"30 put differently, “[business] contracts

reasonabl y expect.
shoul d be construed according to their plain neaning, to persons
of sense and understandi ng, and not according to forced and
refined interpretations which are intelligible only to | awers
and scarcely to thenf [footnote omitted].3 W are of the
opinion that the term“uncollectible,” as it appears in
par agraph 9 of the agreenent, was not neant to enconpass (1)
dupl i cate accounts; (2) accounts that never existed; or (3)
accounts that were paid prior to the date the contract was
executed. It would be nonsensical to hold otherw se.

Leasure next clains that pursuant to paragraph 3 of
the contract, Coleman waived its right to rely on any of the

warranties contained therein.3 Paragraph 3(q) of the contract,

states as foll ows:

30 Thonpson-Starrett Co., Inc. v. Mason’'s Admirs, 304 Ky. 764, 771, 201 S.w2d
876, 881 (1946).

31 17A Am Jur.2d, Contracts, § 405 (1991).
32 | n paragraph 3 of the contract, and el sewhere, Leasure nade several

warranties concerning the figures contained in the conpanies’ financial
statenents.
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To the extent that [p]urchaser

exercises its right of inspection under

section 5 of this agreement,3 and to the

extent that said inspections are of natters

covered by these representati ons and

warranties, then the representati ons and

warranties contained in this section shal

not becone effective and shall be treated as

i f they had never been nade.
Leasure contends that Col eman exercised its right of inspection
under paragraph 5 of the contract; however, we concl ude that
this assertion is immterial. As previously discussed, Leasure
tendered a “closing certification” on June 2, 1999, in which he
stated that the figures listed on the bal ance sheet “are true,
accurate and conplete in all respects, [and] have not been the
subj ect of any material changes fromthe date thereof.” The
“closing certification” is separate and apart from any of the
warranties contained in paragraph 3 of the contract, or
el sewhere. Mreover, as the trial court pointed out in its My
5, 2000, order granting partial summary judgnent to Col eman,
“[t]he closing certifications have no limting liability.”

Consequently, we hold that the trial court did not err with

respect to this issue.

3 paragraph 5 of the contract provides, in relevant part, as follows:

[ Col enan], its attorneys, accountants, or other
representatives shall have the right and opportunity
to nake such exam nation and investigation as they
may deem necessary or desirable for all purposes
relating to this [a]greenment, and to that end to open
its books, records, properties and plants for
exam nati on and i nvestigation by [p]urchaser, its
representatives, accounts [sic] and counsel
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Leasure further asserts that the trial court
i nproperly excluded Barrigan’s affidavit and testinony and
Turner’s affidavit. As previously discussed, Barrigan stated in
an affidavit filed by Leasure that she prepared the accounts
recei vable list for Hammond- Pennyrile and that she was confi dent
that the list was accurate. The trial court excluded Barrigan’s
affidavit and testinony due to her failure to appear for a
deposi ti on schedul ed by Col eman.3 Turner’'s affidavit al so
concerned Coleman’s allegation that Leasure m srepresented the
val ue of the conpanies’ accounts receivable. The record,
however, does not disclose the basis for the trial court’s
decision to strike Turner’s affidavit. Regardless, we conclude
that this issue is noot given our conclusion that genuine issues
of material fact exist concerning the anmount of accounts
recei vabl e Col eman clainms were nisrepresented on the conpanies’
financial statenents. 1In sum both parties will have the
opportunity on remand to conduct further discovery and to
present testinony at any future hearing or trial concerning the
val ue and authenticity of the accounts receivable Leasure is
al l eged to have ni srepresent ed.

Leasure next clains that he was deni ed the opportunity
“to conduct full and conpl ete discovery prior to the entry of

summary judgnent.” More specifically, Leasure contends that he

34 W can only assume that Barrigan’s testinony at the hearing in this matter
woul d have covered the sane topic as her affidavit.
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“was only given one opportunity to review the accounts

recei vabl e files under constant supervision from Col eman

enpl oyees.” This contention is entirely without nmerit. Wthout
bel aboring the point, we note that a thorough review of the
record indicates that Leasure had anple opportunity to review

t he accounts receivable files for the conpanies involved in the
transacti on.

Leasure further conplains that genuine issues of
material fact exist with respect to the anount of cash on hand
listed on the bal ance sheet. As previously discussed, Turner
testified that pursuant to the “doctrine of constructive
recei pt,” cash on hand as of June 2, 1999, was $12, 198. 00, the
anmount |isted on the bal ance sheet. Turner expl ained that
$9, 751. 62 of the $12,198.00 represented paynents that had been
“constructively received.” Turner further explained, however,
that this figure was never deducted fromthe total anount of
accounts receivable listed on the bal ance sheet, thereby
resulting in an overstatenent of accounts receivable in the
amount of $9, 751.62. Consequently, the trial court concl uded
that “a corresponding credit in accounts receivable should be
made.” Contrary to Leasure’s assertion, the trial court never
made a ruling concerning the value of the cash on hand account
as of June 2, 1999. The trial court sinply concluded that

Col eman was entitled to a credit representing “the anount of

-22-



cash listed both as cash on hand and accounts receivable.”3®

Thus, while we agree with Leasure that genui ne issues of
mat eri al fact exist concerning the value of the cash on hand
account as of June 2, 1999, we cannot conclude that the trial
court erred with respect to this issue. Sinply stated, this
i ssue was never resolved; and on remand, it can be addressed at
the trial

Leasure next contends that genuine issues of materi al
fact exist with respect to the value of the Vanliner insurance
escrow account. W agree. As previously discussed, Janes
testified that the $12,383. 00 Vanliner insurance escrow account,
which was |isted as a current asset on the bal ance sheet, had a
negati ve bal ance as of June 2, 1999. Leasure, on the other
hand, testified that he presented Col eman with two bank
certificates from Mercantile Bank in St. Louis, Mssouri,
i ndicating that the Vanliner insurance escrow account had a
positive bal ance of $12,383.00. W were not able to find, nor
does Coleman cite to, any evidence in the record, aside from

James’ s testinony, supporting its contention that the Vanliner

35 Although the | anguage enpl oyed by the trial court inits initial partial
summary judgnment order is somewhat unclear, the trial court clarified its
position on this issue in its March 8, 2001, and Septenber 19, 2001, orders,
whi ch both provide, in relevant part, as follows: “[Col eman shall recover of
[ Leasure] the sum of $9,025.56, which represents 140% of $6, 446.83, the
amount of cash listed both as cash on hand and accounts recei vabl e”
[enphasis added]. W are unclear as to the source of the $6,446.83 figure
used by the trial court given Turner’'s testinony that $9, 751.62 of the
$12,198.00 listed as cash on hand represented paynents that had been
“constructively received.” Regardless, Colenman has declined to pursue this
i ssue and we need not address it any further.
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i nsurance escrow account had a negative bal ance as of June 2,
1999. Viewing the record in a light nost favorable to Leasure,
we sinply cannot conclude that no genuine issue of material fact
exists with respect to this issue. Consequently, we reverse the
trial court’s ruling that Coleman was entitled to a partia
summary judgrment in the amount of $17,336.20 ($12, 383.00 X
140% , with respect to the Vanliner insurance escrow account,
and remand the matter, in part, for further proceedi ngs
concerning the value of this account.

Leasure next asserts that the trial court erred inits
determ nation that Col eman was entitled to partial sunmary
judgnment in the ambunt of $36,682.00 ($26,202.00 X 140%, wth
respect to undisclosed tax liabilities. |In sum Leasure
mai ntains that the parties stipulated in the contract that the
extent of the tax liability for the conpanies involved in the
transaction was $90,074.00.% |n support of this contention,
Leasure cites paragraph 3(f) of the contract, which provides, in
rel evant part, as follows:

Al'l returns for any incone taxes of the

[c]ompanies for all prior periods up to and

i ncl udi ng Decenber 31, 1997, have been duly

prepared and filed in good faith and al

t axes shown thereon have been paid or are

accrued on the books of [c]onmpany. The

[c] ompani es have filed all federal, state,
| ocal and other tax returns required by | aw,

3¢ Leasure does not dispute that he failed to disclose $26,202.00 in unpaid
tax liabilities. He sinply contends that his liability in this respect is
limted by the terns of the contract.
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or have received the appropriate extensions
of time to file said returns. . . . Seller
and [ p]urchaser stipulate that the anmount of
$90, 074 accrued on the [f]inanci al
[s]statenents as federal and state incone
tax liability shall be the full extent of
[s]eller’s liability for any such taxes.

W are of the opinion that a | ogical interpretation of
this provision |leads to the conclusion that it sinply limts
Leasure’s liability for the taxes he disclosed on the financial

statenents, and in the contract, to the amount listed, i.e.,

$90,074.00. Put differently, paragraph 3(f) of the contract in
no way limts Leasure’'s liability for taxes he failed to

di sclose. To hold otherwi se would require a tortured
interpretation of a contractual provision, which on its face
lends itself to a plain and sinple construction.?

Leasure further conplains that the trial court erred
inits determnation that Col eman was entitled to partia
sumary judgnent in the anpbunt of $9,213.74 ($6,581.24 X 140%,
W th respect to accounts payable. W disagree. Col enman
i ntroduced evidence at the hearing in this matter indicating
that it had paid $20,574.24 in payables, $6,581.24 nore than the

$13,966.00 Iisted on the bal ance sheet, since purchasing the

37 Leasure al so contends that he should not be held liable for a $11,114.58

“Kentucky tax jeopardy assessnent,” he failed to disclose. W disagree. In
sum Leasure maintains that because the assessment was dated Cctober 20,
1999, “it would not have been possible . . . to disclose this obligation on

May 31, 1999.” Sinply put, the fact that Leasure did not receive notice of
the assessment until Cctober 20, 1999, or sonetine thereafter, does not
relieve himof liability for taxes incurred prior to June 2, 1999
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conpani es. Leasure failed to introduce any evi dence to rebut

Col eman’s contention that it had paid $20,574.24 in payabl es
since purchasing the conpanies. It is well-established that

“[a] party opposing a properly supported sumrary judgnment notion
cannot defeat that notion w thout presenting at |east sone
affirmative evidence denonstrating that there is a genuine issue

of material fact requiring trial.”3

Consequently, the trial
court did not err in its determ nation that Col eman was entitled
to partial sumrmary judgnent in the anount of $9,213.74, with
respect to accounts payabl e.

Leasure next contends that genuine issues of nmateri al
fact exist concerning the amount of payroll itens Col enan cl ai nms
Leasure failed to disclose. W disagree. As previously
di scussed, the trial court concluded that Coleman was entitled
to summary judgnent in the amount of $7,532.93 ($5,380.66 X
1409, which represented the anmount of payroll itens Leasure
failed to disclose. Colenman introduced evidence at the hearing
inthis matter indicating that it had paid $5, 380. 66 worth of
undi scl osed payroll itens. Leasure did not dispute that he
failed to disclose these expenses, nor did he introduce any

evi dence to rebut Col eman’s contention that it had paid

$5, 380. 66 worth of undisclosed payroll itenms. Consequently, we

%8 Hubble v. Johnson, Ky., 841 S.W2d 169, 171 (1992).
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are unpersuaded that a genuine issue of material fact exists
with respect to this issue.3

We now turn to Leasure’'s assertion that the tria
court abused its discretion by denying his CR 60.02 notion. As
previ ously di scussed, Leasure’s CR 60.02 notion was based upon
his contention that Coleman “either intentionally or negligently
m srepresented the evidence and facts upon which the Court based
its material findings in [its partial summary judgnment].” In
support of this contention, Leasure attached an affidavit from

Cunni ngham who opined, inter alia, that “the [p]artia

[sJummary [j]udgnent is in error in several material respects
because of inaccurate information provided to the Court by
Coleman[.]” Leasure maintains that the evidence relied upon by
Cunni ngham i n reaching this conclusion was “exclusively in

Col eman’ s possession prior to the February 3-4, 2000 hearing, or
at the very least, not available to himfor a thorough

i ndependent review, before the hearing.” Thus, Leasure concedes
that his CR 60.02 notion was based on CR 60.02(b), which
“authorizes relief froma final judgnment based upon newy

di scovered evidence only if: (1) the evidence was di scovered

3 Leasure further asserts that the trial court nmisconstrued the nethod by

whi ch the purchase price was calculated in awardi ng partial sumary judgnent
to Coleman. In sum Leasure naintains that, at worst, the equity in the
conpani es was zero. Thus, he contends that Col eman still owes him

$320, 500. 00, “as this ampunt is a separate, additional conponent to the
purchase price.” W disagree. Logic belies Leasure’'s argunent as it fails
to take into account the effect a negative shareholders’ equity would have on
the val ue of the conpanies.
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after entry of judgnent; (2) the noving party was diligent in
di scovering the new evidence; (3) the newy discovered evidence
is not nerely cunul ative or inpeaching; (4) the newy discovered
evidence is material; and (5) the evidence, if introduced, would
probably result in a different outcome. *°

Leasure’ s argunent suffers fromtwo fatal flaws.
First, Leasure failed to establish that he could not wth
reasonabl e diligence have di scovered the evidence which he now
clains is material to his case in tine to introduce it during
the hearing in this nmatter. Second, Leasure conpletely failed
to establish that the evidence relied upon in his CR 60.02
notion, if admtted, “would probably result in a different

out cone. " 4!

Consequently, the trial court did not err by denying
Leasure’s CR 60.02 noti on.

Leasure next conplains that Judge Wiite erred by
failing to recuse hinself fromthe case. Leasure’s argunent is
prem sed upon his contention that Lacy is Judge Wite' s second
cousin and that he prepared Judge Wite' s tax returns. [In sum
Leasure mai ntains that Judge Wiite was required to recuse

himsel f fromthe case pursuant to KRS 26A. 015, which provides,

in relevant part, as follows:

40 Hopkins v. Ratliff, Ky., 957 S.W2d 300, 301-02 (1997).

41d.
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(2) Any justice or judge of the Court of
Justice or master conm ssioner shal
disqualify hinself in any proceedi ng:

(a) Were he has a personal bias or
prej udi ce concerning a party, or
per sonal know edge of disputed
evidentiary facts concerning the
proceedi ngs, or has expressed an
opi nion concerning the nerits of the
pr oceedi ng;

(e) Were he has know edge of any ot her
circunstances in which his inpartially
m ght reasonabl e be questi oned.
First and forenost, Leasure has failed to provide any
citations to the record indicating that Lacy and Judge Wite are

in facts cousins.

Al t hough Leasure clains Judge Wite
acknowl edged Lacy was his second cousin in a hearing that was
hel d on Decenber 18, 2002, we were unable to find any evi dence
of such a hearing in the record.*® It is incunmbent upon the

party appeal ing an adverse judgnent to designate the portions of

42 See CR 76.12(4)(c)(iv).

43 While Coleman also fails to nake appropriate reference to the record on
this issue, it states in its brief that “counsel understands the relationship
to be significantly nore distant than that of second cousins[.]” Qur point
is further made when we note the “Mdtion to darify Record on Appeal” filed

by Leasure that has been denied. 1In this notion Leasure indicates that he
filed the notion “at the request of the [t]rial [j]udge” “to clarify the
record on appeal .” The notion contends that “[a]ccording to the [t]rial

[jJudge” “Lacy is his ‘seventh,’ not second cousin[.]” As an appellate
court, we do hear evidence of disputed issues of fact, but it is obvious that
proper evidence was not presented below to substantiate Leasure’'s allegation
of ki nshi p.
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the record which address his or her arguments on appeal .* We
w Il not accept conclusory allegations that |ack evidentiary
support. Consequently, we will not assume for purposes of this
appeal that Judge Wi te and Lacy are cousins.

This brings us to Leasure’s contention that Judge
White was required to recuse hinself based on his business
relationship with Lacy. “The burden of proof required for

n 45

recusal of a trial judge is an onerous one. “There must be a

show ng of facts ‘of a character calculated seriously to inpair

1 n 46

the judge’ s inpartiality and sway his judgnent. “A party’s

nmere belief that the judge will not afford a fair and inpartial

trial is not sufficient grounds to require recusal.”?

Mor eover,
it is well-established that the trial judge is “in the best
position to determ ne whet her questions raised concerning his
inpartiality [are] reasonable.”?®

Leasure has failed to denonstrate that Judge Wiite's
l[imted business relationship with Lacy inpaired his

inmpartiality in any way. A judge is permtted to have business

44 See Conmonweal th v. Roberts, Ky., 122 S.W3d 524, 529-30 (2003). See al so
CR 75.01 and CR 75.07.

4 Stopher v. Commonweal th, Ky., 57 S.W3d 787, 794 (2001).

4 1d (quoting Foster v. Commonweal th, Ky., 348 S.w2d 759, 760 (1961), cert.
denied, 368 U S. 993, 82 S.Ct. 613, 7 L.Ed.2d 530 (1962)).

47 Webb v. Conmonweal th, Ky., 904 S.W2d 226, 230 (1995).

48 Jacobs v. Conmonweal th, Ky.App., 947 S.W2d 416, 417 (1997).
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and social relations and “‘the ordinary results of such

associ ations and the inpressions they create in the mnd of the
judge are not the “personal bias” and prejudice to which [ KRS
26A.015] refers.’ "%

Based on the foregoing reasons, the order entered by
the Christian Crcuit Court granting partial sunmmary judgnment to
Coleman is affirnmed in part, and reversed in part, and this
matter is remanded for further proceedi ngs consistent with this
Opi nion. The order denying Leasure’s CR 60.02 notion and his

nmotion for recusal is affirned.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
M chael A. Owsl ey Mark R Overstreet
Brett A Reynol ds Frankfort, Kentucky

Bow i ng G een, Kentucky
James E. Bruce, Jr.
Ri chard W Jones Hopki nsvi |l | e, Kent ucky
Miurray, Kentucky
Bernard D. Craig
ORAL ARGUMENT FOR APPELLANT: Kansas City, M ssouri

Brett A Reynol ds ORAL ARGUMENT FOR APPELLEE
Bow i ng G een, Kentucky
Mark R Overstreet
Frankfort, Kentucky

4% pennsyl vania v. Local Union 542, International Union of Qperating
Engi neers, 388 F. Supp. 155, 159 (E. D.Pa. 1974)(quoting United States v.
G | boy, 162 F.Supp. 384, 400 (M D.Pa. 1958)).

-31-



