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BEFORE: BARBER, SCHRODER, AND TAYLOR, JUDGES.
TAYLOR, JUDGE: Mihl enberg County (the County) appeals from a
February 17, 2003, Judgnent of the Muhlenberg Circuit Court.
The appeal involves the status of a road in Mihl enberg County.
The trial court found that the road in question was once a
public road but ceased to exist as such no later than 1970, and
currently is neither a county road, nor a public road. W
di sagree and, thus, reverse and renmand.

This case arises froma dispute between Masuren Farns,

LLC (Masuren Farms) and the County, over whether a road adjacent



to the Masuren Farns’ property is a private road, a county road,
or a public road. Masuren Farns owns an approxi mate 4, 800-acre
parcel of property in Mihl enberg County, Kentucky, which it
acqui red between 1996 and 2000. The only access to the property
is by a road called “Mud River M ne Road” (MRMR), which is off
of Kentucky State H ghway 949 in Mihl enberg County. MRMR first
crosses the Jack Porter property, and the renmai nder of the road
is across the Masuren Farns’ property. The road term nates
within the Masuren Farns’ property, where a snmall cenetery is

| ocated. Sonetine in the [ate 1990s, Masuren Farns erected a
gate where the road enters by its property, which the County
subsequent |y renoved.

Masuren Farns filed this declaratory judgnment action
in Cctober of 2001, asking the trial court to declare that MRMR
was neither a county road nor a public road, and that the County
and the public no | onger possessed any rights in and to the
road. The rights of persons visiting the cenetery were not
adj udicated by this lawsuit. Utimtely, by stipulation of the
parties, the case was submtted to the trial court for a
deci sion based on the record. Ky. R Cv. P. (CR) 52.01. The
trial court also viewed the road. The trial court nmde the
follow ng findings of fact:

1. [Masuren Farnms] is a Kentucky Limted

Liability Conmpany that owns fee sinple title
to a tract of real estate located in



Muhl enber g County, Kentucky, consisting of
approximately 4,800 acres. A roadway known
as the Mud River Mne Road (“MRVR’) runs in
a northernly direction from Kentucky State
H ghway 949 into the property owned by

[ Masuren Farns] and term nates therein.
MRMR is the only road that provides access
to [ Masuren Farns’] property.

2. There is a cenetery |located on the
property owned by [ Masuren Farns] near the
poi nt where MRVMR terninates, which is
approximately two mles fromthe begi nning
of [Masuren Farns’] property. There are
si xty-four graves |ocated thereon. Three
persons were buried in this cenetery between
1950 and 1975, and two persons have been
buried in this cenmetery since 1975. The

| ast burial was in 1999. There is no

or gani zati on, associ ation, or business
entity that owns, operates or manages this
cenetery.

3. At one tine, there were several houses
and a school |ocated on MRMR. The schoo
closed no later than the m d-1950"s. By
1963, no one lived on MRMR

4. In 1969 or 1970, MRVR was in such poor
condition that a car could not travel on it.
Sonetine in the 1970's or 1980’'s, a ti nber
cutter used the road to cut tinber on the
surroundi ng property.

5. Beginning sonetine in the md-1970's,
[the County] began regularly and routinely
mai ntai ning MRVR. [ The County] graded and
gravel ed MRVR and renoved and/or trimed
trees as necessary. During the sunmer of
1997, the road was repaired using
approximately fifty | oads of gravel and an
expendi ture of one hundred nman hours.

6. [The County], by formal vote of the
Fi scal Court, adopted a State Departnent of
Transportation map prepared for the County
as the official system of County roads.
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The tri al

This map i ncludes MRVR  The Fiscal Court
did not provide notice to the public that it
was taking this action. The m nutes of said
neeting do not specifically nmention MRVR and
there is no formal order of the Fiscal Court
specifically nmentioni ng MRVR

7. For the last forty years, the only
legitimate reason to travel on MRVR, ot her
than by its owners, was to visit the
cenetery. Oher people are currently using
MRVR for illegitinmate purposes, such as to
consune al cohol, dunp garbage or to trespass
upon [ Masuren Farns’] property to hunt.

8. [Masuren Farns] does not dispute the
rights of the relatives of deceased persons
buried in the cenetery to have reasonabl e
access to the cenetery using MRMR

9. Neither [Masuren Farns], nor its
predecessors in title, dedicated VRVR as a
public way.

10. The deeds of record in [Masuren Farns’ ]
chain of title expressly provide for an
easenent for purposes of ingress and egress
over that part of MRVMR | ocated on property
situated between [Masuren Farns’ ] property
and Kentucky State H ghway #949.

court concl uded that:

1. There has been no owner dedi cation and
t herefore, KRS 178.025 does not apply.

2. MRMWR is not a County road because the
[ County] has not satisfied the requirenents
of KRS 178.010(1)(b).

3. MRMWR was once a public road, but ceased
to exist as such no later than 1970. The
public’s non-use has been for a period of
nore than 15 years. The use of MRVR by
persons visiting the cenetery is not use by
t he general public.



4. The acts of Mihl enberg County in grading
and graveling MRVR do not convert this road
into a public road.

5. Neither the public nor the County has
any interest in or rights to MRVR

The trial court subsequently entered judgnent in favor
of Masuren Farns, declaring that the part of MRVR | ocated
adj acent to the Masuren Farns’ property was neither a county
road nor a public road, and that neither the County nor the
general public have any rights in and to that part of the road.
Thi s appeal by the County foll ows.

We begin our analysis with the proper standard of
appellate review. Since the parties stipulated that this nmatter
woul d be submtted to the trial court for a decision based upon
the record presented, the court’s factual findings may not be

set aside unless clearly erroneous. See CR 52.01; Wiand v. Bd.

of Trustees of Ky. Ret. Sys., Ky., 25 S .W3d 88 (2000). A

factual finding made by the trial court is not clearly erroneous
if the finding is supported by substantial evidence. Cole v.
Glvin, Ky. App., 59 S.W3d 468 (2001). Substantial evidence
means “evi dence of substance and rel evant consequence sufficient
to induce conviction in the mnds of reasonable people.” 1d. at
473.

On appeal, the County contends the trial court erred

in finding that the disputed portion of road was neither a



county road, nor a public road. The distinction between county
roads and public roads was explai ned by our Suprene Court in

Sarver v. Allen County, Ky., 582 S.W2d 40, 41 (1979)(citations

omtted):

Prior to 1914 it was recogni zed that an
“acceptance” by the county could be
acconplished informally, e.g., by

mai nt enance of the road at county expense.
Since the enactnment of Ch. 80, Acts of 1914,
however, a formal order of the fiscal court
has been necessary to establish a county
road. O herw se, though a road may be
“public,” it is not necessarily a “county
road.” The obvious reason for this
particular distinction is, of course, a
public policy agai nst hol ding counties
responsi bl e for the upkeep of any and al

hi ghways and bi ways [sic] that chance to
beconme “public” through processes of

dedi cati on or prescription over which the
counties have no choice or control.

The trial court found that the road was not a county
road because the County had not satisfied the requirenents of
Kent ucky Revised Statutes (KRS) 178.010(1)(b). KRS
178.010(1)(b) provides, in relevant part, that “‘County roads’
are public roads which have been accepted by the fiscal court of
the county as a part of the county road systemafter July 1,
1914 . . . .” The County did submt county road maps which were
prepared by the Kentucky Departnent of Transportation for
Muhl enberg County in 1954, 1970, 1984, and in 1996. Only the
1996 map was adopted by the fiscal court. However, adoption of

a county road nust follow the formalities of KRS Chapter 178,
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which require nore than nerely including it on the county road
map.

The County argues that even if MRMRis not a county
road, it is, nevertheless, a public road within the nmeani ng of
KRS 178.025(1), which provides that “[a]ny road, street, highway
or parcel of ground dedicated and laid off as a public way and
used without restrictions by the general public for five (5)
consecutive years, shall conclusively be presuned to be a public
road.”! The County contends that the evidence established there
was a dedication of MRVMR as a public road by prescription and/or
estoppel. We first note that KRS 178.025(1) applies only to

“formal | y” dedi cated roadways. Watson v. Crittenden County

Fiscal Court, Ky. App., 771 S.W2d 47, 49 (1989). It is

undi sputed that the road in question was not formally dedicated,
therefore, the trial court correctly found that KRS 178. 025 does

not apply. See id.; see also Henry Fischer Builder, Inc. v.

Magee, Ky. App., 957 S.W2d 303 (1997).

The County al so contends that MRVR is a public road
est abl i shed under the theory of dedication by prescription or
estoppel. We agree with both argunents. The trial court nade a

finding that at one tinme, MRVR was a public road, but that it

"This is how the statute read at the time of the circuit court’s ruling. The
statute was anmended effective July 13, 2004, to require public use wthout
restrictions on a continuous basis for fifteen (15) years. Additionally,
effective July 13, 2004, Kentucky Revised Statutes 178.155, which addressed
the effect of |ack of mmintenance of a road by the county, was repeal ed.
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had ceased to be used by the public as a public road no |ater
than 1970. The evidence of record supports the County’s
position that MRVR was a public road by prescriptive use since

at least the md-1970s. W view the case of Louisville & N R

Co. v. Engle, 278 Ky. 576, 129 S.W2d 133 (1939) as controlling.

In Engle, the Court stated:

It is true that neither dedication nor
acceptance need be fornmal, but both may be
presuned fromthe continual use of the road
by the public for 15 years or nore,
acconpani ed by acts of control on the part
of the county court, such as the appoi ntnent
of overseers, etc., but such use, w thout

t he exerci se of any power over the road by
the county court, will not make it a public
hi ghway.

Id. at 134 (citations omtted).

Under Engle, a public road may be acquired by
prescription upon fifteen years of public use and a |ike numnber
of years in control or maintenance by the county. See al so

Watson v. Crittenden County Fiscal Court, Ky. App., 771 S.W2d

47 (1989).

The evi dence established that MRVR was a public road
t hat had been regularly maintained by the County on a conti nuous
basis since the m d-1970s. The trial court found that since the
m d- 1970s, the County had routinely maintai ned MRVR, including
gradi ng and graveling of the road and trimm ng adj acent trees as

necessary. The County had recently uncl ogged a ditch that was



fl ooding the road. Deposition testinony disclosed the County
had provi ded drainage ditches for the road in the 1990s. In
1996, the Kentucky Departnment of Transportation prepared a road
map for the County which included MRVR, and was adopted by the
Fiscal Court as the official county road systemin Mihl enberg
County. Even the owners of Masuren Farns testified that the
County mai ntained MRVMR after its acquisition of property
adjacent to the road in the late 1990s, w thout any protest or
objection thereto. |In fact, Mchael MIler, a nenber of the
LLC, testified that he believed MRVR was a county road at the
time appellee acquired the property in 1996 and 1997.

The trial court’s finding that there was not public
use of the road for the requisite period of prescriptive use is
clearly erroneous. CR 52.01. This Court has been cited to no
authority that dictates how nmuch public use is necessary to
mai ntain a road’ s public status. Public use of private property
needs only be enough to show a claimof right to use the I and as
a road to the exclusion of any right of the owner inconsistent

therewith. Cunmings v. Flenm ng County Sportsnen’s C ub, Inc.,

Ky. App., 477 S.W2d 163 (1972). Wile there is only a cenetery
| ocated at the end of MRWR, the evidence was sufficient that
there was public use of this road, and it was not limted to
just relatives of those buried in the cenetery. Access to the

cenmetery had been open to the public for over forty years.
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Terry Benton, a county nagistrate fromthe district where MRVR
is located, testified that he traveled MRVR on a regul ar basis
and he also had many friends buried in the cenetery. There was
no testinony that indicated visitation was limted only to
relatives. |f so, close friends or associates of deceased
persons woul d have no ability to visit graveyards under the
circunstances presented by this case. The trial court concluded
there was no entity or organi zation that owned, managed, or
operated the cenetery. Thus, the cenetery was clearly open to
the public for use and visitation via MRMR

The trial court’s finding that people were using MRWVR
for illegitinmte purposes was al so not supported by substantia
evidence. The majority owner of Masuren Farnms is Ekkehard
Siska.? Siska, a German citizen who resides in Iceland, admtted
he only visits the property three or four weeks each spring and
fall of the year. He testified, however, that he had seen
“dozens of illegal hunters” on the road. Hunting, though
regulated, is still legal in Kentucky. Siska gave no testinony
t hat he had actually observed hunters trespassing on his
property fromMRVR. There is no direct evidence in the record

establ i shing that MRVMR was used for an “illegitimte purpose.”

2 According to Siska, he gave Mchael Mller a 25%interest in the LLC to

| ocate property for himin Mihl enberg County. The property was acquired
sight unseen by Siska. The first tract was purchased in 1996. The renmi ning
property adjacent to the road was acquired in 1997. Siska bought M|l er out
in May of 2000.
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In fact, Siska admtted that he travel ed MRVR to access property
he owned before he purchased other property adjacent to the
road. Cearly, this was a public use of the road.

Moreover, residents of this Commonweal th are not
required to have a “legitimate reason” to travel public roads.
In our denocracy, citizens may travel public roadways w thout a
stated purpose. Any resident of a county is free to travel
public roads mai ntai ned by the county w thout any reason
what soever. O herw se, Sunday afternoon drives in the
countryside woul d becone illegal or even “illegitimte.” There
is absolutely no evidence in the record to show MRVMR was not
continuously available for use and used by the public who
desired to do so. County Judge-Executive Rodney Kirtl ey
testified that he had traveled the road and had seen others al so
using the road. He further testified that he had been contacted
by the general public regardi ng mai ntenance of the road. The
public outcry at a Fiscal Court neeting testified to by Judge-
Executive Kirtley, after Masuren Farnms wongfully placed a gate
across the road further denonstrated there was sufficient
interest in and use of the road to nmaintain its public status.

We al so believe MRVR was dedi cated to public use by
estoppel. The distinction between a statutory and common-| aw

dedi cati on was explained in Bluegrass Manor v. Mall St. Matthews

Ltd. Partnership, Ky. App., 964 S.W2d 431, 433 (1998):
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A statutory dedication is a dedication nade
pursuant to the terns of a statute, and is
al nost universally created by the filing and
recording of a plat. A common-| aw

dedi cation requires an intention to dedicate
expressed in sone form and an acceptance of
t he dedi cation by the proper public
authorities, or by general public user. It
is distinguishable froma statutory

dedi cation, which is in the nature of a

grant, . . . . GCenerally, a comon-I|aw
dedi cation rests upon the doctrine of
est oppel .

The public use does not need to be of the duration
required to establish adverse possession or prescription. Long-
conti nued use of the road by the public constitutes an inplied

acceptance of the dedication. Freeman v. Dugger, Ky. App., 286

S.W2d 894 (1956). For alnost 30 years, the adjacent property
owners to the roadway have acquiesced to its public use. Gven
t he County’s mai ntenance of the road since the m d-1970s w t hout
obj ection or protest, and the public’s use of the road during
this time frame until the erection of a gate by Masuren Farnms in
the late 1990s, MRVR has been dedicated as a public road by
estoppel. The fact that Masuren Farns acquired property on both
sides of the road is not sufficient to defeat the road’ s public
st at us.

For the foregoing reasons, the judgnent of the
Muhl enberg CGrcuit Court is reversed and the cause is remanded

for entry of judgnent consistent with this opinion.

-12-



BARBER, JUDGE, CONCURS

SCHRODER, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON
SCHRODER, JUDGE, DI SSENTING The trial court found that at one
time, Mud River Mne Road was a public road, but that it had
ceased to be used by the public for nore than fifteen years (the
school was closed by the md-1950"s, by 1963, no one lived on
Mud River Mne Road), and that it ceased to exist as a public
road no later than 1970. The non-use by the general public of a
public road for over fifteen years constitutes an abandonnent of

that status. Cole v. Glvin, Ky. App., 59 S.W3d 468, 475

(2001), citing Sarver v. County of Allen, Ky., 582 S.wW2d 40

(1979). The County did not offer evidence to dispute the tria
court’s finding of abandonnent, but |ooked to subsequent events
to prove a public road was reestablished by prescription. “[A]
public road may be acquired by prescription only upon (1)
fifteen years public use and (2) a |like nunber of years of
control and nmai ntenance by the governnent.” WAtson v.

Crittenden County Fiscal Court, Ky. App., 771 S.W2d 47, 48

(1989).

“[T]he mere use by a few individuals, fromtine to
time, as distinguished fromthe public generally, does not
constitute such use as creates title in the public by

prescription.” Romnger v. Cty Realty Conpany, Ky., 324 S.W2d

806, 808 (1959). The use of a road on privately owned property
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by the owners, or their guests, invitees, or enployees, does not
constitute “public use” of the road. Cole, 59 S.W3d at 474;
Sarver, 582 S.W2d at 43.

There are a nunber of problens with the Majority’s
opinion that the trial court’s findings were in error. First,
that portion of Mud Rver Mne Road cl osed by the gates was not
“adj acent to” or “by” the Masuren Farns property, as stated by
the Mpjority, but was within, surrounded by, and term nated
within the Masuren Farns property.

In the simlar case of Cole v. Glvin, Ky. App., 59

S.W3d 468 (2001), several famlies had at one tine, |lived al ong
the road at issue. By the 1940's, all of these residents had
left, and for the next 40 years, the only use of the road was
for access to a private farm occupied by the owners and their
tenants. The trial court found that, since the early 1940’ s,

there was no legitimte destination along the road which woul d

benefit the public, i.e. there was no place for the public to
“get to” using this road, other than private property.
Accordingly, the trial court concluded that, even if the road
coul d have been considered public at one tine (prior to the
1940’ s), it had since been abandoned due to over 15 years of
non-use by the general public. This Court affirmed the tria
court’s finding, citing Sarver for the proposition that travel

on a roadway for access to private property does not constitute
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a continued “public use” sufficient to negate abandonnent.
Cole, 59 S W3d at 475. Simlarly, in the present case, use of
the road for access to the Masuren Farns property is not a
“public use.”

The County attenpts to distinguish the present case

fromthe situation in Cole. The County contends that, unlike

the scenario in Cole, there is a place for the public to “get
to” on Mud River Mne Road, the cenetery (which is | ocated near
the termnation of the road, two mles into the Masuren Farns
property). The Majority reasons that the use of the road by
persons visiting the cenetery anounts to a public use. They are
wong. Sporadic use by a few nenbers of the general public does
not ripen into a public use. Cole, 59 SSW3d at 474. Not only
did the trial court find infrequent use of the road by anyone,
but “[i]n order to establish that the passway had ripened into a
private or a public way, plaintiff nust show it was used
adversely by him . . .” Rom nger, 324 S.W2d at 808. Under
Kentucky law, a relative has the right to visit the graves of
deceased rel ati ves through what has been classified as an

easenment. Commonweal th, Dept. of Fish and Wl dlife Resources v.

Garner, Ky., 896 S.W2d 10 (1995); Haas v. Gahlinger, Ky., 248

S.W2d 349 (1952). (This easenent applies all the way from a
public road to the cenetery, even when the cenetery is in a

field off the road.) Since the relatives have a right or
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easement to visit the cenmetery, there is no adverse traveling
over the road to create a public use. Therefore, the use of Mid
River M ne Road by relatives visiting the (private) cenetery is
not a public use and does not create a public road by
prescription.

The trial court also found the trespass by the hunters
did not constitute a public use, but an illegitimte use, and
the Majority calls foul (or should we say “fowl”?), stating the
right to hunt, although regulated, is still legal in Kentucky,
and that since this foreign owner did not actually see the
hunters on his property, he could not assune they were hunting
on his property. This private road was two nmles |ong
surrounded by the 4,800 acres of the Masuren Farns property. |
believe the trial court was correct in concluding the hunters on
the private road were hunting on the Masuren Farns property!
Wiile | agree with the Majority that hunting in Kentucky is
still legal, I would remind the Majority that it is illegal to
hunt on private property w thout perm ssion of the owner. KRS
150.092. Therefore, the hunters had no legiti mate destination

on the private road. Cole, 59 S.W3d 468. See also, Cole at

474, wherein the Court stated:

It can be assuned that, as with any rura
property, there may have been occasi onal
hunters or fishermen who trespassed w thout
express or inplied perm ssion but there is
no evidence that this type of incident was
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nore frequent than as occurs upon any ot her

rural property or was so frequent or

pervasive so as to anount to public use.

The Mpajority’s enotional reasoning that in this
Commonweal th, citizens can travel on any county road wthout a

purpose is a red herring agai nst a non-resident property owner.

They miss the point. Before a person has a right to travel over

t hat portion of Mud River Mne Road, which is wholly within and
termnates in the Masuren Farns property, the road had to have

been reestablished as a public road. See Watson, 771 S.W2d at

48.

The County further argued and the Majority agreed that
there was a dedication by estoppel. The trial court did find
that sonetine in the md-1970's, the County began regularly and
routinely maintaining Mud River Mne Road. During the sumer of
1997, the road was repaired using approximately fifty | oads of
gravel. Masuren Farns was aware of the county mai ntenance and
did nothing. The county repairs were made for the benefit of
peopl e going to the cenetery.

“[Ajcts of county officials in inproving or
mai ntai ning a road, standing alone, do not constitute a public
user capable of ripening into a prescriptive title, nor can they
al one anount to such a continued public user as will negate a
publ i ¢ abandonnent.” Sarver, 582 S.W2d at 43. Accordingly,

the trial court was correct in concluding that the acts of
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Muhl enberg County in grading and graveling Mud R ver M ne Road
did not convert it into a public road. Further, adopting the
county road map, without following the formalities of KRS
178.010, is insufficient to convert a private road into a county
r oad.

This Court is precluded fromsetting aside the
findings of the trial court unless those findings are clearly

erroneous. Wilden v. Conpton, Ky. App., 555 S.W2d 272 (1977).

In the present case, | strongly opine that the trial court did
not err in finding that since the road had been abandoned, there
has been no subsequent dedication by prescription or estoppel,
nor was there conpliance with the statutory formalities to
convert Mud River Mne Road into a county road. | would affirm

t he Muhl enberg Gircuit Court.
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