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BEFORE: JOHNSON, KNOPF, AND SCHRODER, JUDGES.

KNOPF, JUDGE: Following a jury trial, the Hardin Crcuit Court,
by judgnent entered Novenber 26, 1997, convicted Brian Smth of
murdering his elderly neighbor! and of burglarizing her

resi dence.? The court sentenced Smith to life in prison wthout
benefit of parole for twenty-five years. Claimng that his

trial was rendered unfair by the ineffective performance of

1 KRS 507. 020.

2 KRS 511. 020.



counsel, in Septenber 2001 Smith sought relief fromthe 1997
j udgnent pursuant to RCr 11.42. Follow ng an evidentiary
hearing, the trial court denied Smth's notion by a thorough and
t houghtful order entered May 6, 2003. Appealing fromthat
denial, Smth maintains that trial counsel’s failure to inpeach
a key government wtness, to prevent the bolstering of that
witness’'s testinony, and to object to the adm ssion of illegally
sei zed evi dence were m stakes serious enough to call the
fairness of his trial into doubt. Convinced that counsel’s
cross-exam nation of the w tness was adequate and that the other
alleged errors are not |likely to have been prejudicial, we
affirm

The Commonweal th alleged that in the early norning
hours of April 27, 1995, Smth broke into a residence not far
fromhis Elizabethtown apartnent, stabbed the elderly owner to
death, and stole various itenms including two tel evision sets.
Smth' s live-in girlfriend at the tinme, Roxanne Bradl ey,
testified at trial that Smth, declaring that he was “on a
m ssion,” had left their apartnment about m dnight the night of
t he nurder and had awakened her with what was apparently his
return at about 4:30 a.m She identified the nurder weapon
found at the scene as a knife fromher and Smth's kitchen. She
recal |l ed having found the stolen televisions in a closet in her

apartnent and a pair of bl ood-stained gloves in the kitchen



wast e basket. And, nost damingly, she testified that Smth had
confessed to her when on two occasi ons he described waiting at
the foot of the victims bed while she died.

Agai nst this barrage, defense counsel elicited from
Bradl ey that she had been on probation at the tine of the nurder
and was, at the tine of trial, on probation serving as an
informant for the drug task force. She admtted that about two
or three nonths before the nurder she had threatened to kill
Smth. And she admtted that her prior statenents to the police
were inconsistent with her testinony that Smth had confessed.

As Smith notes, serious errors by defense counsel that
are reasonably likely to have affected the trial’s outcone
violate the defendant’s constitutional right to a fair trial.?
Smth insists that counsel’s cross-exani nation of Bradley was
i neffective and anmounted to such a prejudicial error. W
di sagr ee.

Apparently Bradl ey was on probation for a drug-rel ated
of fense and apparently both she and Sm th snoked crack cocai ne
the day before the nurder. For strategic reasons, both Smth's
counsel and counsel for the Comonweal th agreed to exclude from
the trial all evidence of drug use. Smth now contends that

this was a poor strategy and that counsel should have confronted

3 strickland v. Washington, 466 U.S. 668, 80 L. Ed. 2d 674, 104
S. . 2052 (1984); Fraser v. Comonweal th, Ky., 59 S.W3d 448
(2001).




Bradl ey with her crack snoking. That evidence, he believes,
woul d have strengthened the suggestion that Bradl ey was
testifying falsely in order to avoid revocation of her probation
and prosecution for the drug offense.

As the trial court noted, however, counsel’s strategic
choi ces are not subject to second guessing in hindsight.*
Counsel ' s decision to forego evidence of Bradley's drug use in
order to keep evidence of Smth's drug use fromthe jury was
reasonable. Even w thout that evidence, noreover, counsel’s
cross-exam nation of Bradl ey adequately reveal ed that she had
reason to cooperate with the prosecution

As noted above, on cross-exanination Bradley admtted
that she had not told the police of Smth's alleged confession
and in fact had given a statenent inconsistent with that
testinmony. Smith contends that counsel erred by failing to go
further and introducing into evidence the foll ow ng portion of
Bradl ey’s statenent to the police:

[Smth] nmade a remark, he said, you know, he

said, “l’ve never seen a dead body.”

guess that was later on [inaudi ble] that

| ady’ s body out, but that was later on. And

I had asked hi mthe sane thing again, “You

killed that old | ady?” And he said, he

| ooked up at ne and he said, “You know

what ?” He said, “l have never seen a dead
body.” He said, “If | did anything,” he

* Hodge v. Commonweal th, Ky., 116 S.W3d 463 (2003); Commonweal th

v.  Tanme, Ky., 83 S.W3d 465 (2002).



said, “l’d rob her,” he said, “but | would
not have killed her.”

Contrary to Smth' s assertion, we agree with the tria
court that this statenent is subject to various readi ngs not al
of which are favorable to Smith. In particular, counsel is not
to be faulted in hindsight for deciding not to put before the
jury Smith's apparent willingness to rob. W concl ude that
counsel s cross-exam nation of Bradl ey adequately served Smth's
right to a fair trial

Sm th next contends that counsel failed to object
effectively to hearsay testinony inproperly bolstering Bradley’s
testinmony about Smth’s confession. Although she did not report
it toinvestigators, Bradley testified that within a few days of
hearing Smith's confession she repeated it to three
acquai ntances. One of the acquai ntances testified and was
permtted to say what Bradley told her. She confirmed Bradley’'s
version of Smth's confession.

Bradl ey’ s out-of-court statenent to the acquai ntance
was hearsay, of course, to which Smth’s counsel objected, but
it was admtted into evidence under an exception to the hearsay
rule that permts the introduction of a hearsay statenent that
i's

[c]onsistent with the declarant’s testi nony

and is offered to rebut an express or
i npl i ed charge agai nst the declarant of



recent fabrication or inproper influence or
motive. >

Noting that this exception applies only to statenents nade
before the inproper notive arose,® Smith contends that it did not
apply to Bradley's out-of-court statenment because at the tine
she made it Bradley already had a notive to lie: she wanted,
Smith clains, to divert suspicion fromherself and al so to nake
herself useful to the police. Counsel erred, Smth contends, by
failing to raise this ground of objection.

We need not address the evidentiary issue because even
if counsel erred as Snmith contends, there is no reasonabl e
probability that exclusion of the acquaintance's testinony woul d
have affected the result of Smith's trial. Qur Suprene Court
hel d as nmuch on direct review when it ruled that even if the
acquai ntance’s testinony should not have been admitted, the
adm ssion could not be deened a pal pable error, an error, that
is, calling into doubt the fairness of the trial.’ Snith does
not change that result nerely by alleging that the error was

counsel’s instead of the court’s.?

> KRE 801A(a)(?2).

® Smith v. Commonweal th, Ky., 920 S.W2d 514 (1995).

" Smith v. Commonweal th, 97-SC-0986- MR (Decenber 16, 1999).

8 Hodge v. Commonweal th, supra.




Finally, Smith contends that counsel erred by failing
to seek suppression of the evidence derived froma pair of blood
spattered canoufl age pants the police found wadded up inside a
duffle bag in Smth s closet. The pants were damaging to Smth
because Bradley testified that Smth was wearing canoufl age
pants when he left on his “mssion” the night of the crine, and
especi ally because DNA anal ysis indicated that sone of the bl ood
on the pants matched the blood of the victim The police
of ficers who found the pants had not obtained a warrant to
search Smth and Bradley' s apartnent. They relied instead on
Bradl ey’s consent. Smth maintains that Bradl ey was not
authorized to consent to a search of his private duffle bag and
thus that the fruits of that search should have been suppressed.®
Counsel erred, Smth insists, by failing to nove for the
suppr essi on.

Once again, we need not explore the nerits of Smth’s
al l egation of error because, given the overwhel m ng evidence
against him the alleged error cannot be deenmed prejudicial.
This is not to say that the DNA analysis |linking the pants to
the victimwas not significant and damagi ng evidence. But it is
to say that even in the absence of the pants and the bl ood
tests, the evidence against Smth was so strong as virtually to

guarantee the sane result.

® United States v. Salinas-Cano, 959 F.2d 861 (10'" Cir. 1992).




The tel evisions discovered in Smth' s closet and shown
to match the televisions mssing fromthe victinis hone provi ded
a material link between Smith and the victim And the bl oody
gl oves, together with the televisions, |eant strong
corroboration to Bradley' s testinony, which we have already
not ed was devastating. G ven this evidence, it is not
reasonably likely that the result would have been different even
had the canoufl age pants and the DNA evi dence been suppressed.

In sum as has often been observed, our constitutions
do not guarantee perfect trials and ideal representation, only
fundanmentally fair trials and reasonably effective
representation. Smth's trial and counsel’s performnce net
t hese standards. Accordingly, we affirmthe May 6, 2003, order

of the Hardin Circuit Court.
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