RENDERED: OCTOBER 15, 2004; 10:00 a.m
NOT' TO BE PUBLI SHED

Conumomuealth Of Kentucky

@Court of Appeals

NO 2003- CA-002364- MR

JAMES LANG APPELLANT

APPEAL FROM FRANKLI N Cl RCUI' T COURT
V. HONORABLE W LLI AM L. GRAHAM JUDGE
ACTI ON NO. 03-Cl -00206

KENTUCKY PARCLE BOARD APPELLEE

CPI NI ON
AFFI RM NG

Kk Kk KK Kk kK
BEFORE: JOHNSON AND TAYLOR, JUDGES; AND EMBERTON, SENI OR JUDGE.‘!
JOHNSQN, JUDGE: James Lang has appeal ed, pro se, from an order
of the Franklin Circuit Court entered on Cctober 14, 2003,
granting the Kentucky Parole Board' s notion for summary judgnent
and dism ssing his petition for wit of mandanus. Having
concluded that the trial court properly denied Lang relief, we

affirm

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



On February 25, 2003, Lang filed a petition in the
Franklin Circuit Court seeking the issuance of a wit of
mandanus conpel ling the Kentucky State Board to conduct anot her
parol e revocation hearing. Lang contended as a basis for this
nmotion that his parole had been revoked illegally. The Board
filed a notion to dismss and a notion for sunmary judgnment with
the circuit court. |In that notion, the followng facts are set
forth relative to Lang’ s parol e revocation:

Petitioner has a I engthy record,
conposed of thirty-one felony offenses. In
1983, he was convicted of four counts of

crimnal possession of a forged instrunent
(second degree), two counts of possession of

a scheduled Il controlled substance, and
twel ve counts of theft by deception (over
one hundred dollars). In 1985, he was

convicted of two counts of robbery in the
second degree, three counts of robbery in
the first degree, and six counts of
persistent felony offender second degree.

In 1995, he was convicted of receiving
stolen property over three hundred doll ars.
Petitioner is also a repeat parole violator.
Rel eased on parole in Decenber 1983, he went
on to commt five new felonies in 1985. His
parol e was reinstated in Decenber 1993, only
to have himviolate such in August 1994 wth
his parole revoked in Septenber 1994. Hi s
parol e was reinstated again in January 1997,
with his violating such in January 1998, and
hi s parol e being revoked that sanme nonth.
Once again, the Parole Board reinstated
petitioner’s parole in January 2002, but he
vi ol ated such in Septenber 2002, and it was
revoked in Novenber 2002. It is the nost
recent revocation of which petitioner
currently conpl ai ns.



On Cctober 2, 2002, petitioner received
a Notice of Prelimnary Hearing, notifying
that he was charged with five violations of
his parole conditions: 1) use of controlled
subst ances — norphine/opiates 2) failure to
conpl ete a substance abuse treatnment program
3) failure to report to parole office 4)
failure to report a change of address and 5)
abscondi ng parol e supervision. On the sane
day, petitioner signed a Wiver of
Prelimnary Hearing, admtting his guilt to
the violations. On Novenber 26, 2002,
petitioner appeared before the Parol e Board
for his final hearing. The three nenber
panel voted to revoke his parole, basing its
deci si on upon petitioner’s waiver of his
prelimnary hearing, and his adm ssion to
guilt at the final parole hearing, and
deferred petitioner for sixty nonths
[citations to record omtted].

Foll ow ng the Parol e Board' s defernent Lang petitioned
the Board for reconsideration of its decision specifically
asking that the Board reduce the defernent from 60 nonths to 48
nmonths in order to allow himto remain classified in mninm
security. On Decenber 20, 2002, the Board found no basis for
reconsi deration and all owed the 60-nonth defernment to renain.
Thereafter, Lang filed the petition for wit of mandanmus in the
Franklin Crcuit Court, which was denied by an order entered on
Oct ober 14, 2003. This appeal foll owed.

A wit of mandanus is an extraordinary renedy that is
avai lable only if the petitioner can establish that he has no

other renedy and irreparable injury will result if the wit is



not granted.? The Court in Fiscal Court of Cunberland County V.

Boar d of Educati on of Cumberland County,® set forth the follow ng

five factors to be considered in determ ning whether a wit of
mandanus shoul d i ssue:

“Upon an application for such wit

(mandanus) the questions which usually arise
are: (1) Is there a duty inposed upon the
officer; (2) [I]s the duty ministerial in
its character; (3) [H as the petitioner a

| egal right, for the enjoynent, protection
or redress of which the discharge of such
duty is necessary; (4) [H as he no other and
sufficient renmedy; and (5) [I]n view of the
fact that the issuance of the wit is not

al ways a matter of right[,] are the

ci rcunst ances of the case such as will call
forth the action of the court?”

In Wse v. United States,? the Court stated:

As has been stated in several cases where a
plaintiff seeks mandanus, he nust prove
three elenments: (1) a clear right of
plaintiff to the relief sought; (2) a clear
duty on the part of the defendant to do the
act in question; and (3) that no other
adequate renmedy is avail abl e.

Additionally, in establishing m niml due process
procedures in connection with parole revocation proceedi ngs, the

United States Supreme Court in Morrissey v. Brewer,> stated that

a parolee nust be provided with a prelimnary parole revocation

Foster v. Overstreet, Ky., 905 S.W2d 504, 505 (1995).

® 191 Ky. 263, 268, 230 S.W 57, 60 (1921)(quoting 18 R C.L., p. 114-15).
4 369 F.Supp. 30, 32-33 (WD.Ky. 1973).

> 408 U.S. 471, 486-89, 92 S.Ct. 2593, 33 L.Ed.2d 484 (1972).



hearing in which the parol ee has the opportunity to present

W t nesses and evi dence and the right to confront and cross-
exam ne adverse witnesses. The Court further stated that the
pur pose of the final revocation hearing is to determ ne
contested relevant facts and to determ ne whether the facts
warrant revocation.® M ninmum due process requirenents include a
witten statenent by the fact-finders as to the evidence relied
upon and the reasons for revoking parole.’

In this case, Lang has failed to neet the standards
for the issuance of a wit since no duty has been inposed and no
right of Lang’s has been violated. Additionally, Lang received
all the due process rights to which he was entitled under |aw.
Lang was charged with five violations. He waived his right to a
prelimnary hearing. |In the signed waiver, Lang admtted al
five violations. |In addition, his signature attested a know ng
and voluntary wai ver of the hearing; waiver of calling
W t nesses, questioning wtnesses and presentation of docunents;
and know edge that the waiver would nost likely result in his
return as a parole violator and revocation of parole with the
requi renent of serving the renmainder of his sentence. H's
signature appears directly below the foll ow ng statenent:

| hereby sign this waiver freely and
voluntarily and with full know edge of the
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consequences of ny action. | am not being

forced to or prom sed anything to agree to

this waiver. | amnot under the influence

of al cohol, narcotics, or drugs.
The formfurther contains the signature of Lang’s probation and
parole officer certifying that the waiver had been read to Lang.

The Parol e Board, in conpliance with the regul ations
and applicable law, conducted a final hearing. Lang again
admtted to all five violations in the final hearing. Based
upon Lang’s waiver of the prelimnary parole revocation hearing
and his adm ssion of guilt, Lang was found guilty of violating
the five separate conditions of parole and he received a 60-
mont h defernment. Lang received all due process guarantees to
whi ch he was entitled and he has failed to neet the standards
for issuance of a wit of mandanus.

Furthernore, the circuit court correctly granted the
Parol e Board’s notion for summary judgnent. Summary judgnent is
appropriately granted “if the pleadings, depositions, answers to
interrogatories, stipulations, and adm ssions on file, together
wth the affidavits, if any, show that there is no genui ne issue
as to any material fact and that the noving party is entitled to

» 8

a judgnent as a matter of |aw The usual summary j udgnent

analysis is qualified in this case, however, as principles of

8 Kentucky Rules of Civil Procedure (CR) 56.03.



adm ni strative |law and appel | ate procedure bear upon the circuit
court’s decision.® In cases involving prisoners,

[t]he problemis to reconcile the

requi renent under the general summary

j udgnment standard to view as favorably to

t he non-noving party as is reasonably
possi bl e the facts and any inference drawn
therefrom with a reviewing court’s duty to
acknowl edge an agency’s discretionary
authority, its expertise, and its superior
access to evidence. In these circunstances
we believe summary judgnent . . . is proper
if and only if the inmate’ s petition and any
supporting materials, construed in |ight of
the entire agency record (including, if
submtted, adm nistrators’ affidavits
describing the context of their acts or

deci sions), does not raise specific, genuine
i ssues of material fact sufficient to
overcone the presunption of agency
propriety. 10

Applying this standard, we agree with the circuit court that
Lang’s all egations rai se no genuine issue as to any materi al
fact and do not entitle himto the relief he seeks.

First, we disagree with Lang’s assertion that the
final revocation hearing was pre-determ ned. |In support of this
assertion, Lang relies on the speed of the hearing and the fact
that the Parol e Board nenbers brought with thema yell ow Parole
Board deci si on sheet, which Lang alleges is only used for
revocations and deferrals. Under “Parole Board Action” on the

formthe followng five alternatives are |isted: defernent,

°® Smith v. ODea, Ky.App., 939 S.W2d 353, 356 (1997).
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continue on parole, violation of parole five tines, serve out,
and parole reinstated. |In Lang’s case, the Board found for
deferment. No pre-determnation can thus be attributed to the
form The speed of the hearing can also be attributed to the
fact that Lang admtted guilt, both at the waiver of the
prelimnary hearing stage and at the final hearing.

Lang’ s argunent of insufficient notice of the charges
and insufficient access to the evidence fails for severa
reasons. First, his signature on the waiver of the notice of
prelimnary hearing formattests to know edge of the charges
against him Additionally, the Parole Board s decision was
based on his signature on this formand on his admtted guilt at
the final revocation hearing and not on the evidence upon which
he all eges he was deni ed access. And, pursuant to Mrrissey,
Lang’s adm ssion of parole violations is reasonable ground for
revoki ng parole. !

Finally, Lang argues that he was prejudi ced because
one of the sane nenbers of the Parole Board that decided his
deferment al so reviewed his reconsideration petition. Lang
cites to no controlling authority entitling himto relief on
this ground and the record is clear that the review procedures

were followed. Lang’ s review for reconsideration was screened

1 Morrissey, 408 U.S. at 490.



in accordance with applicable |aw and none of the reasons
nmeriting reconsideration was net. There was no prejudice.

W will not consider Lang' s assertion that his waiver
of prelimnary hearing was invalid as the issue was not raised
before the circuit court and we wll not consider it for the
first time on appeal .'?

For the foregoing reasons, the order of the Franklin

Circuit Court is affirned.

ALL CONCUR.
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE:
Janes Lang, Pro Se Karen Qui nn
Lexi ngt on, Kent ucky Frankfort, Kentucky

12 Abuzant v. Shelter Insurance Co., Ky.App., 977 S.W2d 259, 262 (1998).




