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BEFORE: BUCKI NGHAM M NTON, AND TAYLOR, JUDGES.

BUCKI NGHAM JUDGE: After entering a guilty plea, Tinothy

Tillery was sentenced to eight years in prison by the Bel

Circuit Court for two counts of selling crack cocaine. He did

not appeal, but he later filed postconviction notions to vacate

the judgnent. The notions were denied w thout an evidentiary

hearing being held, and Tillery filed this appeal. W affirm
On Cctober 11, 1999, a Bell County grand jury indicted

Tillery on two counts of first-degree trafficking in a



controll ed substance, second offense, and for being a second-
degree persistent felony offender (PFO 11). The trafficking

of fenses each carried possible prison sentences of ten to twenty
years. Had Tillery been convicted of those offenses, his
sentences woul d have been enhanced had he al so been found guilty
of the PFO char ge.

Rat her than stand trial for the crines for which he
was indicted, Tillery entered into a plea agreenent with the
Commonweal th. Under the terns of the agreenent, the two
trafficking charges were anended from second offense to first
of fense. Further, the PFO charge was di sm ssed.

Bef ore being sentenced, Tillery filed a notion to
wi thdraw his guilty pleas. A hearing was held, but the notion
was denied. Tillery was then sentenced by the court to eight
years in prison on each trafficking charge, with the sentences
to run concurrently with each other. The final judgnent was
entered on January 7, 20083.

Wth the assistance of counsel, on March 27, 2003,
Tillery filed an RCr! 11.42 notion to set aside the judgnent. He
later filed a pro se notion to vacate the judgnent pursuant to
RCr 11.42 and/or CRP 60.02. In the latter notion he noved the

court to appoint counsel, to conduct an evidentiary hearing, and

! Kentucky Rules of Crinminal Procedure.

2 Kentucky Rules of Civil Procedure.



to allow himto proceed in forma pauperis. Furthernore, he
filed a notion for the trial judge to recuse. Al notions were
deni ed by the court wi thout an evidentiary hearing in an order
entered on Cctober 27, 2003. Tillery's appeal herein followed.

Tillery contends that the circuit court erred in not
granting an evidentiary hearing. An evidentiary hearing on an
RCr 11.42 notion is required if there is a material fact issue
t hat cannot be concl usively resol ved by exanm ning the record.

See Fraser v. Commonweal th, Ky., 59 S.W3d 448, 452 (2001).

Tillery makes three argunents in his brief alleging the

i neffective assistance of counsel in connection with his guilty
plea. W will exam ne each to determ ne whether the record
concl usively disproves his allegations.

Tillery first argues that his guilty plea was not nade
know ngly and voluntarily because he was denied the effective
assi stance of counsel. |In support of this argunent, he contends
that his counsel failed to investigate the case, failed to
i nterview prospective wtnesses, and failed to “study the | aw
and facts” of his case. He asserts that the record reflects
that his plea did not satisfy the requirenents of Boykin v.

Al abama, 395 U.S. 238, 89 S.Ct. 1709, 23 L.Ed. 2d 274 (1969).
However, he fails to state the facts that woul d have been
di scl osed by further investigation, the nanes of the prospective

wi t nesses who coul d have hel ped his defense, and the | aw and/ or
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facts that woul d have aided his counsel had he known of them
See RCr 11.42(2) which states in part that “[t]he notion
shall state specifically the grounds on which the sentence is
bei ng chal l enged and the facts on which the novant relies in
support of such grounds.”

The short answer to this argunent is that the record
indicates that Tillery's plea was entered know ngly,
intelligently, and voluntarily, and that the requirenments of the
Boykin case were net. Tillery signed two docunents prior to
entering his guilty plea. The first was the Conmonweal th’s
Ofer on a Plea of Guilty, and the second was a Mdtion to Enter
Quilty Plea. The first docunment specifically set forth the
terms of the plea agreenent, including the charges to which
Tillery would be pleading guilty and the sentence he woul d
receive. The second docunent explained his constitutiona
rights, including his right to a trial by jury, and acknow edged
that he would be waiving all rights should he plead guilty to
the charges. Additionally, the circuit court engaged in an
extensive colloquy with Tillery explaining to himhis
constitutional rights as well as the consequences of a guilty
pl ea.

“[Tlhe validity of a guilty plea is determ ned not by
reference to sonme nagic incantation recited at the tine it is

taken but fromthe totality of the circunstances surroundi ng
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it.” Kotas v. Commonweal th, Ky., 565 S.W2d 445, 447 (1978).

See also Centers v. Conmmonweal th, Ky. App., 799 S.W2d 51, 54

(1990). The circunstances in this case are simlar to those in

Kiser v. Commonweal th, Ky. App., 829 S.W2d 432 (1992). In that

case the appellant’s RCr 11.42 notion to vacate the judgnent on
t he grounds that the plea was not nmade know ngly, voluntarily,
and intelligently was denied where the transcript of the guilty
pl ea proceedi ngs and the acconpanying fornms signed by the
appel l ant indicated that he had entered a valid plea. 1d. at
434. Likew se, having reviewed the transcript of the guilty
pl ea proceeding in this case and having reviewed the
acconpanyi ng docunments as well as the statenents nade by Tillery
concerning his guilty plea at the hearing where he sought to
have it w thdrawn, we conclude that the record concl usively
denonstrates the validity of the plea.

Tillery' s second argunent is that he received the
i neffective assistance of counsel due to counsel’s failure to
di scuss with himthe possibility of being convicted of a | esser-
i ncluded offense if he chose to stand trial. However, he does
not state in either his brief or his notion what the | esser
of fense was or why the evidence would have warranted a
conviction of a | esser offense. Assuming that Tillery could
denonstrate that counsel rendered ineffective assistance in this

regard, he has not indicated how he was prejudiced. In short,
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we conclude he was not entitled to an evidentiary hearing on
this issue.

Tillery's third argunent is that he received the
i neffective assistance of counsel because counsel grossly
m sadvised himas to parole eligibility on the sentence he
received. In his RCr 11.42 notion, Tillery states that his
attorney advised himthat he would be eligible for parole after
servi ng ni neteen nonths and two days of the sentence. Having
recei ved an ei ght-year sentence, Tillery would have been
eligible for parole consideration after serving twenty percent
of it. Twenty percent of eight years (96 nonths) is 19.2
nmonths. W fail to see any gross msadvise in this regard.

Al t hough he does not nake specific reference to it,
Tillery' s real conplaint is that he discovered foll ow ng
sentencing that his parole in Tennessee would |ikely be revoked
because of the judgment of conviction herein. This matter was
specifically addressed by the trial court when Tillery entered
his guilty plea. The court asked Tillery whether this
conviction was going to be a violation of his parole in
Tennessee. Tillery stated that it would not because “[t]his was
prior.”

The failure of an attorney to advi se a defendant of
parole eligibility prior to entering a guilty plea is not such a

failure as to warrant relief under RCr 11.42. See Turner V.




Commonweal th, Ky. App., 647 S.W2d 500, 502 (1982). Even if it

were grounds for such relief, Tillery has not shown how his
attorney’s statenent as to parole eligibility was inaccurate.
Parole eligibility and the actual granting of parole are two
different matters, especially considering that Tillery was on
parol e from Tennessee when he was convicted herein. In short,
we concl ude there was no constitutional violation to warrant
relief fromthe judgnent.

Finally, Tillery also apparently appealed fromthe
circuit court’s denial of his notion to recuse. Tillery did not
address that issue other than brief nention of it at the
conclusion of his brief. He failed to denonstrate how his
nmotion had nerit, and we conclude that the court properly denied
it.

Because the record conclusively refuted the
all egations nmade by Tillery in his notions, the order of the

Bell Circuit Court is affirned.
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