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BEFORE: COMBS, CHI EF JUDGE; BUCKI NGHAM AND TACKETT, JUDGES.
TACKETT, JUDGE: Insteel Wre Products (“Insteel”) petitions
this Court to review an opinion of the Wrkers’ Conpensation
Board (“Board”) entered on January 14, 2004. |In the Board' s
opinion, it affirmed an opinion, order, and award of the Hon.
Ll oyd R Edens, Adm nistrative Law Judge (“ALJ”) entered on

August 4, 2003.



The ALJ had determ ned that Charyl Craddock
(“Craddock”), a forner enployee of Insteel, did not retain the
physi cal capacity to return to the type of work that she had
performed at the tinme of her work related injury. After making
this determnation, the ALJ applied the three-nmultiplier found
in KRS 342.730(1)(c)1 to enhance Craddock’s benefits. The ALJ
al so ordered Craddock to be evaluated by the Departnent of
Vocational Rehabilitation at Insteel’s expense. Finally, the
ALJ awarded Craddock nedical benefits to treat her depression
t hat was caused by her injury.

In Insteel’s petition for review, the conpany argues
t hat uncontroverted evi dence shows that after her injury
Craddock returned to the sane type of work that she did before
her injury. Based on this uncontroverted evi dence, |nstee
insists that the ALJ erred when it applied the three-nultiplier
to Craddock’s award. Insteel also argues that, since Craddock
retai ned the physical capacity to return to the sane type of
wor k, she was not eligible for vocational rehabilitation. So
the ALJ erred when he referred her for vocationa
rehabilitation. Insteel also argues that Craddock’s depression
was not caused by her injury. Since her depression was not
related to her injury, Insteel concludes that the ALJ erred when
it awarded her nedical benefits. Contrary to Insteel’s

assertions, substantial evidence supported the ALJ s deci sion.
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Therefore, this Court affirns the Board s opinion, which
affirmed the ALJ' s deci sion.

Charyl Craddock began working for Insteel Wre
Products in January of 1996. By 2001, she was the purchasing
and safety manager for the conpany’s H ckman plant. On the
nmorni ng of April 12, 2001, Craddock’s supervi sor asked her to
count the nunber of steel rods that had been delivered to the
plant. The rods were on the back of a large flatbed truck. To
count the rods, Craddock was forced to clinb onto the truck’s
bed. After finishing the job, Craddock junped down. Wen
Craddock | anded, she twi sted her left ankle and her left knee
bent conpletely sideways. Craddock imediately felt intense
pain and could not get up. A co-worker took Craddock to a | oca
ener gency room

A few nonths after the energency roomvisit, Craddock
began to receive treatnent fromDr. Spindler. Wen Dr. Spindler
first exam ned Craddock, he initially diagnosed her with an ACL
rupture and a |l ateral neniscus tear. He perforned arthroscopic
surgery to release the scar tissue that had built up in her left
knee. After the surgery, Dr. Spindler diagnosed Craddock with
an S/P anterior cruciate |liganment tear in her left knee and with
arthrofibrosis. At Craddock’s insistence, he rel eased her back
to work without any restrictions. But, later in Septenber of

2002, Dr. Spindler restricted Craddock from wal ki ng nore than
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two hours at a tinme with a maxi mum of four hours each day. He
restricted her to lifting no nore than forty-ni ne pounds
occasionally. And he restricted her from junping, clinbing, and
repetitive lifting. He also opined that Craddock was ten
percent functionally inpaired.

After the surgery, Craddock began intensive physica
therapy to regain the use of her knee, but she soon becane very
depressed because of the constant pain she was experiencing and
the slow rate of inprovenent. On July 12, 2002, Craddock neet
with Dr. Shurling, a psychologist. Dr. Shurling exam ned
Craddock and di agnosed her with maj or depressive disorder,
recurrent and noderate. Even though he noted that she had prior
i ncidents of depression, Dr. Shurling concluded these incidents
had been resolved well before the tinme of her injury. Dr.
Shurling stated unequivocally that Craddock’s depression was
caused by her work related injury. He opined that Craddock
suffered froma fifteen percent functional inpairnent due to
depr essi on.

Craddock filed a workers’ conpensation claimin
Decenber of 2002. Later, she anended her claimto include
depression. As stated above, the ALJ found in Craddock’s favor.
I nsteel appealed to the Wirkers’ Conpensati on Board but the
Board affirnmed the ALJ's decision. Now Insteel petitions this

Court for review



FI RST ARGUMENT: APPLI CATI ON OF THE THREE- MULTI PLI ER

I nsteel points out that KRS 342.730(1)(c)1 provides
that if an enpl oyee has suffered a work related injury and as a
result no longer retains the physical capacity to return to the
type of work that the enpl oyee perforned at the tine of the
injury, then the enployee s permanent partial disability
benefits will be multiplied by three. According to Insteel’s
interpretation, KRS 342.730(1)(c)1 does not require an enpl oyee
to retain the physical ability to return to the exact sane job
with the exact sane duties. According to Insteel, the statute
nmerely requires the enployee to retain the physical capacity to
do the sanme type of work

I nsteel insists that Craddock retained the ability to
return to the sane type of work. To support its claim Instee
poi nts out that Craddock returned to work as the conpany’s
pur chasi ng and safety nanager. It points to her testinony
during the final hearing and clains that she testified that the
majority of her work was done on conputer. In addition to
Craddock’ s testinony, the conpany al so points to the testinony
of Reed Vernon (“Vernon”). Vernon was Craddock’s fornmner
supervi sor and he testified on Insteel’s behalf. He testified
that Craddock’s job was nostly sedentary. Insteel clains that
Craddock’ s testinobny and Vernon’s testinony constitute

uncontroverted evidence that because she retained the capacity
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to do conputer work, she retained the capacity to do the sane
type of work that she did at the tine of her injury. Based on
this uncontroverted evidence, Insteel concludes that the ALJ
erred when it applied the three-nultiplier to Craddock’s
benefits.

When reviewi ng one of the Board's decisions, this
Court will only reverse the Board' s decision when it has
over |l ooked or misconstrued controlling law or so flagrantly
erred in evaluating the evidence that it has caused gross

injustice. Daniel v. Arnto Steel Conpany, Ky. App., 913 S. W2d

797, 798 (1995). To properly review the Board' s decision, this
Court nmust ultimately review the ALJ's underlying deci sion.
Where the ALJ has found in favor of the enpl oyee, who had the
burden of proof, this Court nust determ ne whether the ALJ's

findi ngs were supported by substantial evidence. Special Fund

v. Francis, Ky., 708 S.W2d 641, 643 (1986); See also WIf Creek

Collieries v. Cum Ky., 673 S.W2d 735 (1984). The Suprene

Court of Kentucky has defined substantial evidence as, “sone
evi dence of substance and rel evant consequence, having the
fitness to induce conviction in the mnds of reasonabl e people.”

Snyzer v. B.F. Goodrich Chemical Co., Ky., 474 S.W2d 367, 369

(1971). In other words, substantial evidence is, “evidence
whi ch woul d permit a fact-finder to reasonably find as it did.”

Special Fund v. Francis, supra at 643. And as the fact-finder,
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the ALJ, not this Court and not the Board, has sole discretion
to determne the quality, character, and substance of the

evi dence. VWiittaker v. Row and, Ky., 998 S.W2d 479, 481

(1999), quoting Paramount Foods, Inc. v. Burkhardt, Ky., 695

S.W2d 418 (1985); See also Snawder v. Stice, Ky. App., 576

S.W2d 276 (1979). Not only does the ALJ weigh the evidence but
the ALJ may al so choose to believe or disbelieve any part of the

evi dence, regardless of its source. Whittaker v. Row and, supra

at 481, quoting Caudill v. Ml oney’'s D scount Stores, Ky., 560

S.W2d 15, 16 (1977).

At the final hearing, Craddock testified that she
spent the nmgjority of her tinme doing conputer work, placing
orders, and managi ng the conpany’s inventory. Transcript of the
Record (“TR’) at 323. As part of her managerial duties, she was
responsi bl e for ordering new parts and shelving them as they
arrived. TR at 324. According to Craddock, maintaining the
parts roomwas the major part of her job. TR at 326. To do
this job, she routinely lifted objects between thirty and forty
pounds. But when she returned to work she could no | onger
routinely lift that nuch weight. TR at 324. According to
Craddock, maintaining the parts roomrequired her to routinely
clinb to stock the top shelves and to kneel to stock the bottom
shelves. TR at 326. But when she returned to work, she could

no longer clinmb or kneel. TR at 326. Craddock testified that



as safety manager she was required to do a wal ki ng safety tour
of the plant on a regular basis. But after the injury, she was
no | onger capable of doing the safety tour. TR at 325.

Vernon, who testified for Insteel, testified that
after Craddock returned to work, the conpany acconmobdat ed
Craddock’ s physical Iimtations as nmuch as possible. TR at 361.
He testified that before Craddock was injured, she routinely
lifted items in excess of fifty pounds. TR at 362. But after
her injury, Vernon or a janitor or another supervisor would
carry and shelve the new parts that Craddock could not lift. TR
at 361-362. Vernon testified that, before her injury, Craddock
routinely clinbed and knelt in order to stock the parts room
TR at 370-371. But after her injury, he never saw her do
either. TR at 371

According to the Suprene Court of Kentucky, “[i]f the
evi dence indicates that a worker is unlikely to be able to
continue earning a wage that equals or exceeds the wage at the
time of injury for the indefinite future, the application of

[ KRS 342.370(1)](c)1 is appropriate.” Fawbush v. Gwi nn, Ky.,

103 S.W3d 5, 12 (2003). Craddock testified that she was no
| onger physically able to performthe major part of her job,
mai ntai ning the parts room Along with Craddock’s testinony,
Vernon al so testified that Craddock could no | onger nmaintain the

parts roomas she did before her injury. In addition, as the
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Board noted, Dr. Spindler opined that Craddock was no | onger
physi cal |y capabl e of perform ng her various job duties on an
indefinite basis. Al of this constitutes substantial evidence
t hat supported the ALJ's decision that Craddock no | onger

retai ned the physical ability to do the sane type of work that
she did before her injury. And given this substantial evidence,

the AL)'s decision to apply the three-nmultiplier was reasonable.

SECOND ARGUMENT: ELI A BI LITY FOR VOCATI ONAL REHABI LI TI ON
According to Insteel, since Craddock clearly retained
t he physical capacity to performthe sane type of work that she
did at the time of her injury, then she was not entitled to
vocational rehabilitation benefits under KRS 342.710. But, as
previously discussed, the ALJ's finding that Craddock |acked the
physi cal capacity to return to the sane type of work was
supported by substantial evidence. Since she could not do the
sanme type of work as before, she was eligible for vocationa
rehabilitation. Thus, the ALJ's decision to refer Craddock to

vocational rehabilitati on was reasonabl e.

THI RD ARGUMENT: CAUSE OF CRADDOCK S DEPRESSI VE DI SORDER

Insteel insists that the ALJ's finding regarding
Craddock’ s depression was not supported by substantial evidence.
Insteel points out that Dr. Shurling and Dr. Shraberg, two

psychol ogi sts, exam ned Craddock. Dr. Shurling exam ned



Craddock and di agnosed her with a maj or depressive disorder,
recurrent. He also found that she had suffered various
depressive episodes prior to her injury. But he opined that
t hese past episodes had been resolved | ong before Craddock’s
work related injury. He also opined that the work rel ated
injury had triggered Craddock’s current depressive disorder.
Sonetine after Dr. Shurling’ s exam nation, Dr. Shraberg exam ned
Craddock on Insteel’s behalf. He diagnosed Craddock with a
maj or depressive disorder, recurrent, as well. But he believed
that her current depressive di sorder had been caused by the
various traumati c events that had occurred throughout Craddock’s
life.

I nsteel argues that because both Drs. Shurling and
Shraberg used the word “recurrent” in their diagnoses,
Craddock’ s depressive disorder nust have existed prior to her
work related injury. According to Insteel, this constitutes
substanti al evidence that Craddock’s depression was not caused
by her injury. 1In reality, Insteel is asking this Court to
ignore Dr. Shurling, who was only one of the experts upon which
the ALJ relied, in favor of Dr. Shraberg, Insteel’s expert. But
this Court is prohibited frommaki ng such a choice. Only the
ALJ can weigh the quality, character, and substance of the

evidence. Wittaker v. Rowl and, 998 S. W2d at 481. The ALJ

considered all the evidence and chose to rely upon Dr.
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Shurling s diagnosis and opinion. As the fact-finder, the ALJ
had the discretion to nmake this choice and to rely upon Dr.
Shurling’s opinion. 1d. But the ALJ did not just rely on Dr.
Shurling’ s opinion. The ALJ also relied on the opinion of M.
Runyon, who has a naster’s degree in psychology. M. Runyon
exam ned Craddock and opined that she was suffering from
situational depression but he noted that she was respondi ng wel |
to anti-depressants. |In addition, the ALJ relied on Craddock’s
own testinony. Craddock testified that she felt very depressed
since the surgery because of the constant pain and the fact she
could no I onger support her famly. She testified that she had
troubl e sl eeping and concentrating, although she admtted that
medi cati on had hel ped these problenms. Qoviously, this
constituted substantial evidence. Gven this evidence, the
ALJ' s decision to award Craddock nedical benefits to treat her
depressi on was reasonabl e.
CONCLUSI ON

This Court finds that all of the contested decisions
made by the ALJ in this case were supported by substantia
evidence. Since the ALJ' s decisions were supported by
substanti al evidence, the ALJ did not err. Thus, the Board
correctly affirmed the ALJ' s opinion, order and award. Since

the Board neither m sconstrued the law nor erred in eval uating
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the evidence, this Court affirns the Board s opinion of January
14, 2004.
ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE CHARYL
CRADDCOCK:
David L. Murphy,

Loui svill e, Kentucky Jackson W Watts
Versaill es, Kentucky
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