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BEFORE: COMBS, CHI EF JUDGE; GUI DUGLI AND KNCPF, JUDGES.

QU DUGLI, JUDGE: Thomas A. Wiite (hereinafter “Wiite”) has
petitioned this Court for review of the Wrkers’ Conpensation
Board’ s (hereinafter “the Board”) opinion affirm ng the Opinion
and Award of the Adm nistrative Law Judge (hereinafter “the

ALJ"). W affirm



Wiite is currently a sixty-one year old resident of
Sturgis, Union County, Kentucky. He conpleted high school, and
served in the United States Air Force from 1962 through 1966
when he was honorably discharged. In the Air Force, Wite
received training as an aircraft nechanic, and has al so received
vocational training as a welder. Since 1970, Wite has worked
in the mning industry, the majority of the time for Peabody
Coal Conpany (hereinafter “Peabody”), the appellee herein. He
worked as a utility man for Peabody from 1971 through 1996, when
he was laid off. After briefly working for Andalex in 1996, he
was cal l ed back to Peabody where he worked as a roof bolter. He
has not worked since being |aid off on Novenber 18, 2002.

On Cctober 21, 2001, Wiite sustained a work injury to
his | ow back while Iifting a tinber. He finished his shift that
day, and then sought chiropractic treatnment for pain down his
right hip and | eg before seeking treatnent from orthopedic
specialist Dr. Jacob ONeill. By the time Dr. O Neill released
VWhite to full duty work in January 2002, the m nes were closed.
Because of continued problens, Wite contacted the workers’
conpensation carrier for Peabody and was referred to Dr. Rick
Lee, who in turn referred Wiite to orthopedic surgeon Dr. Janes
M Donley (hereinafter “Dr. Donley”). By My, the m nes had
reopened, and Wiite returned to his normal duties. Dr. Donley

first saw White on April 29, 2002, for a conplaint of tightness



in the right thigh. Dr. Donley ordered an MRl and di agnosed
degenerative disc disease of the |unbar spine and a herniated
disc at L2-3 on the right. Wite under went back surgery on
June 27, 2002. He was off work until Dr. Donley released himto
full duty work on Septenber 23, 2002. Wite returned to his
regul ar job as a roof bolter w thout m ssing work until being
laid off on Novenber 18, 2002. He drew unenpl oynent benefits
for six nonths followng the lay off.

Wiite filed an Application for Resolution of Injury
Claimon March 3, 2003.' White filed the records of Dr. Donley
in support of his claim As did the Board, we shall rely upon
the ALJ's accurate sunmary of Dr. Donley’s records. In
particular, we note that by January 3, 2003, White' s back showed
a full range of notion and that no treatnent was perforned. By
| etter dated February 5, 2003, Dr. Donley indicated that Wite
retai ned an 8% whol e body i npairnment secondary to his disk
herni ation and residual pain. Dr. Donley also indicated that
White had returned to his regular job activities. Wite did not
see Dr. Donley again until My 14, 2003, at which tine the

of fice note reported that he had been laid off the previous

L' Wiite also filed an Application for Resolution of Coal Wrkers’

Pneunoconi osis C ai mon Decenber 13, 2002. The two clains were consolidated
on his notion on June 23, 2003, and both clainms were assigned to ALJ
Overfield. However, again on Waite’'s notion, the two clains were bifurcated
and the pneunpconiosis claimwas held in abeyance pending the resol ution of
constitutional issues on Cctober 2, 2003. Because this petition for review
only concerns the injury claim we shall confine our summary and review to
that claim



Novenber and that there was essentially no change in his
condition. Both his straight |leg test and his neurol ogi ca
status were normal, although there was a slight reduction of
mobility. Dr. Donley then conpleted a physical disability
assessnent on June 9, 2003, in which he inposed restrictions on
st andi ng, wal ki ng, bendi ng and stooping and indicated that Wite
coul d not be expected to conplete even |ight duty work over an
ei ght-hour day. White also relied upon the July 8, 2003,
vocational evaluation of Dr. Tom L. Wagner, which was apparently
filed in rebuttal over the objection of Peabody, as Peabody had
not filed any proof. Dr. Wagner relied upon Dr. Donley’s

physi cal disability assessnment in reaching his opinion that
Wiite was totally occupationally disabl ed.

The parties attended both a benefit review conference
and then a final hearing on August 18, 2003, after which they
di scussed Wiite' s upcomng office visit with Dr. Donley and the
possibility that White m ght have to undergo anot her surgery
based upon results froma recent MRI. The hearing ended wth
t he indication that counsel for Wite would notify the ALJ if
surgery was required so that the claimcould be placed into
abeyance. No such notification took place. The parties filed
briefs on the contested issue of the extent and duration of
Wiite's disability. On Cctober 7, 2003, the ALJ issued an

Opi nion and Award, in which Wiite was awarded tenporary total
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disability benefits as well as permanent partial occupationa
disability benefits. The ALJ ruled that Wite had an 8% whol e
body i npairnment, and that he was not totally occupationally

di sabl ed:

4. | find that Plaintiff is not totally
occupationally disabled and in fact retains
t he physical capacity to return to the type
of work he was performng at the tinme of his
injury. In making this finding, | have
relied on Plaintiff’s testinony and the
opinions of Dr. Donley in his office records
t hrough May 14, 2003. Dr. Donl ey rel eased
Plaintiff to return to work with no
restrictions. Through May 14, 2003, he was
of the opinion that Plaintiff was in
essentially the sane condition as he was in
when he released himto return to
unrestricted work. Plaintiff returned to
wor k and worked for two nonths doing his
regul ar job, working overtine and m ssing no
time fromwork. He was laid off Novenber

18, 2002. | find Dr. Donley’'s physica
disability assessnment to |lack credibility.
The restrictions he places on Plaintiff in

t hat docunent are sinply not consistent with
his opinions set forth in his office records
t hrough May 14, 2003.

The ALJ awarded benefits accordingly.

On Cctober 15, 2003, Wiite filed a Petition for
Reconsi deration, asserting that the ALJ failed to give any
expl anation for disregardi ng uncontradicted nedi cal evidence
that he was entitled to an award of total disability benefits.
Furthernore, Wiite pointed out that the ALJ had omtted any
mention of Dr. WAgner’s vocational evaluation. |In the order

denying the Petition for Reconsideration entered Cctober 31,



2003, the ALJ addressed the issue regardi ng “uncontradi cted”
medi cal evidence as foll ows:

First of all, the undersigned di sagrees that

Dr. Donley’ s June 8, 2003 report, which is

the basis for Plaintiff’'s claimof tota

occupational disability, is uncontradicted.

The report itself states that Dr. Donley had

| ast seen Plaintiff on May 14, 2003. The

report of May 14, 2003 stated Plaintiff was

in essentially the same condition he was in

when he returned to his regular duties

wor ki ng for Defendant Enployer. Even if Dr.

Donley’s | atest report is considered to be

“uncontradi cted nedi cal evidence,” the

under si gned bel i eves he has stated his

reasons for not accepting that opinion.
Just prior to the entry of the order denying the Petition for
Reconsi deration, Wite filed a notion to suppl enent the record
with two new reports fromDr. Donl ey dated August 20 and
Sept enber 29, 2003. Peabody objected to the notion, and the ALJ
deni ed the notion on Novenber 14, 2003, indicating that the
noti on to suppl enent shoul d have been filed before the opinion
was rendered. Wite appealed the rulings to the Board, which
affirmed the decision of the ALJ. This Petition for Review
f ol | oned.

On appeal, Wiite continues to argue that the ALJ
i mproperly ignored uncontradicted nedical, |ay and vocati ona
evi dence wi thout any explanation and erred in failing to adm t

addi tional nedical records fromDr. Donley. On the other hand,

Peabody asserts that the ALJ's decision was based upon



substantial evidence of probative value and properly rejected
Wiite's attenpt to introduce the nedical reports once the
opi nion and award was rendered.

Qur standard of review in workers’ conpensation cases

is well settled. In Western Baptist Hospital v. Kelly, Ky., 827

S.W2d 685 (1992), the Supreme Court of Kentucky addressed its
role and this Court’s role in review ng these decisions: “The
function of further review of the WCB in the Court of Appeals is
to correct the Board only where the [] Court perceives the Board
has overl ooked or m sconstrued controlling statutes or

precedent, or conmtted an error in assessing the evidence so
flagrant as to cause gross injustice.” 1d., at 687-88. Wth

this standard in mnd, we shall review the matter before us.

In Snawder v. Stice, Ky.App., 576 S.W2d 276, 279

(1979), this Court held, “[t]he claimant in a workman' s
conpensati on case has the burden of proof and the risk of
persuading the [ALJ] in his favor.” Furthernore, “[i]f the

[ ALJ] finds against the claimnt who had the burden of proof and
the risk of persuasion, the court upon reviewis confined to
determ ni ng whether or not the total evidence was so strong as
to conpel a finding in claimant’s favor.” I1d., at 280. Later,

in Special Fund v. Francis, Ky., 708 S.W2d 641 (1986), the

Suprene Court of Kentucky discussed “conpelling evidence”:



If the fact-finder finds against the
person with the burden of proof, his burden
on appeal is infinitely greater. It is of
no avail in such a case to show that there
was some evi dence of substance which woul d
have justified a finding in his favor. He
nmust show that the evidence was such that
t he finding agai nst hi mwas unreasonabl e
because the finding cannot be | abel ed
“clearly erroneous” if it reasonably could
have been nmade.

Thus, we have sinply defined the term
“clearly erroneous” in cases where the
finding is against the person with the
burden of proof. W hold that a finding
whi ch can reasonably be made is, perforce,
not clearly erroneous. A finding which is
unr easonabl e under the evidence presented is
“clearly erroneous” and, perforce, would
“conpel” a different finding.

Id., at 643.
Wiite contends that the ALJ erred in ignoring
uncontradi cted evidence and for failing to explain the reason

for ignoring this evidence. 1In Collins v. Castleton Farns,

Ky. App., 560 S.W2d 830 (1977), this Court, in reliance upon
Larson, stated:

The Comm ssion may even refuse to follow the
uncontradi cted evidence in the record, but
when it does so, its reasons for rejecting
the only evidence in the record should
appear e.g., that the testinony was

i nherently inprobable, or so inconsistent as
to be incredible, that the w tness was
interested, or that his testinony on the
poi nt at issue was inpeached by falsity in
his statenents on other matters. Unless
some explanation is furnished for the

di sregard of all uncontradicted testinony in



the record, the Commission may find its
award reversed as arbitrary and unsupport ed.

Id., at 831 (citing 3 A Larson, Wrknen s Conpensation Law §

80.20 (9'" ed. 1976)). See al so Conmonweal th v. Workers’ Conp.

Bd. of Ky., Ky.App., 697 S.W2d 540 (1985). In Mengel v.

Hawai i an- Tropi ¢ Northwest & Central Distributors, Inc., Ky.App.,

618 S.W2d 184, 187 (1981), this Court further held that, “when
the question is one properly within the province of nedica
experts, the board is not justified in disregarding the nedica
evi dence.” On the other hand, when the evidence is conflicting,
the ALJ has the sole authority to judge the weight, credibility,

substance, and inference to be drawn fromit. See Paranpunt

Foods, Inc. v. Burkhardt, Ky., 695 S.wW2d 418 (1985). The ALJ

may al so choose to believe part of the evidence and di sbelieve
ot her parts of the evidence, even if the evidence cane fromthe

sane witness. See Caudill v. Ml oney's D scount Stores, Ky.,

560 S.wW2d 15 (1977); Brockway v. Rockwell Internat’l, Ky.App.,

907 s.W2d 166 (1995).

In the present case, it appears that the nedica
evidence fromDr. Donley is actually conflicting, and there is
substantial evidence in the record to support this finding of
the ALJ as it appeared in the order denying the Petition for
Reconsi deration. The office notes up to and including the My

14, 2003, visit indicate that although he had continued to have



some problenms with his right leg and hip, Wite' s condition had
essentially stayed the sane fromthe tinme he was rel eased to
work. It is clear in the record that Wiite was able to work his
regul ar job duties and that the only reason he stopped worKking
was because he was |laid off and the m nes had been cl osed.
Additionally, in February 2003, Dr. Donley stated that Wiite had
resunmed his regular work duties. As late as the May 14, 2003,
visit, Dr. Donley noted that there was no essential change in
his condition and no treatnment was recomended. Therefore, the
credibility of the physical disability assessnent dated June 9,
2003, which included heavy restrictions, is suspect. Wite's
own testinony reveals that he was able to actually performhis
normal job duties, and that he only left the industry when the
m nes cl osed. Because it appears that the nedical evidence of
record, even though it is fromthe sane physician, is
contradictory, the ALJ was free to pick and choose what portions
of the testinony to rely upon.

Even if Dr. Donley' s records were to be considered
uncontraverted, we agree with the Board that the ALJ
sufficiently explained why he chose to ignore the portion of the
evi dence inposing severe work restrictions in light of the prior
records.

As to Dr. Wagner’s vocational evaluation, we agree

with the Board that the ALJ should have at |east nentioned its
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presence in the record. However, in Eaton Axle Corp. v. Nally,

Ky., 688 S.W2d 334, 337 (1985), the Suprene Court of Kentucky
st at ed:

Uncont radi ct ed opi ni ons by vocati ona

experts is not such evidence as conpels any

specific findings by the [ALJ], which body

is the fact finder, with the right to

“bel i eve part of the evidence and disbelieve

ot her parts of the evidence.” Caudill,

supra, p. 16. The opinions of the

vocational expert do not supplant nedica

and ot her evidence but are nerely a part of

the total evidence which is before the

Board. To hold otherw se woul d reduce

wor kers’ conpensation hearings to a swearing

contest between vocational experts.

(Enmphasis in original).

Accordingly, the ALJ was not required to place any wei ght upon
Dr. Wagner’s vocational evaluation. This is especially true, as
the ALJ had already rejected Dr. Donley s physical disability
assessment as not credible, which assessnent Dr. \Wagner
apparently relied upon in formng his opinion as to Wite’'s
ability to work.

White next argues that the ALJ inproperly denied his
nmotion to supplenent the record with two reports fromDr. Donl ey
following the rendition of the Opinion and Anard. He argues
that these reports from August 20 and Septenber 29, 2003, office
visits could not have been filed prior to the final hearing,

whi ch took place on August 19, 2003, and that it was an abuse of

di scretion to disallow the introduction of newy discovered
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evi dence that could not have been di scovered with the exercise
of due diligence. In support of this argunent, Wiite relies

upon the decision of Durhamyv. Copley, Ky., 818 S.W2d 610

(1991). In Durham the Suprenme Court of Kentucky addressed a
situation in which the claimnt’s counsel did not receive a
prior medical report regarding a torn rotator cuff until seven
weeks after the rendition of the opinion. 1In that case, the
Suprene Court held that the ALJ's refusal to allow the filing of
that report was in error and constituted a manifest injustice.
Herein, we note that although the reports were not
included in the brief to the Board, Wite attached copies of the
reports in question to his Petition for Review. Although it
appears that the reports were transcri bed on August 22 and
Cctober 1, 2003, respectively, counsel has provided no
expl anation as to why the reports could not have been obtai ned
prior to the rendition of the Opinion and Anmard on Cctober 7,
2003. Indeed, the parties discussed the upcom ng office visit
schedul ed for the next day at the August 19, 2003, fina
hearing. Furthernore, counsel was to notify the ALJ if the case
needed to be held in abeyance due to a possible need for further
surgery. The record does not reveal that counsel filed any type
of appropriate notion until after he filed a Petition for
Reconsi deration. The ALJ was justified in denying the notion to

suppl emrent as the Qpinion and Award had al ready been render ed.
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Furthernore, it does not appear that the reports, if allowed in
the record, would have changed the outcone based upon the ot her
evi dence of record, including Wite s own testinony.

Because the Board did not m sconstrue or overl ook any
controlling precedent or commt any flagrant error in assessing

the evidence, we affirmthe Board s Opinion. Wstern Bapti st

Hospital v. Kelly, Ky., 827 S.W2d 685 (1992).

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE, PEABODY
COAL COWVPANY:
Di ck Adans
Madi sonvill e, KY Peter J. d auber

Loui sville, KY
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