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BEFORE: SCHRODER AND TACKETT, JUDGES; AND EMBERTON, SENI OR
JUDGE. !

TACKETT, JUDGE: David Pecoraro appeals froman order of the
Jefferson Famly Court denying his notion to set aside a wage
garni shment and recal cul ate child support retroactively. The

di spositive issue in this case is whether there was evidence
that his fornmer spouse, Margaret Pecoraro, agreed to accept half
of his court ordered child support after one of their two

chil dren becane emanci pated. |If so, the question becones woul d

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



such an agreenent override Kentucky Revised Statute (KRS)
403. 213(1) which governs nodifications of child support? W
agree with the famly court that David failed to file a notion
to reduce his child support and that there was insufficient
evi dence to support the conclusion that Margaret agreed to a
reduction. Therefore, the famly court correctly concl uded that
KRS 403.213(1) did not permt retroactive nodification to his
child support and its order is affirned.

When David and Margaret were divorced in 1994,
Margaret was the primary residential custodian for their two
m nor children. Oiiginally, David s court ordered child support
obligation was $1,564.00 per nonth. Mrgaret filed a notion to
increase this amount in 1998. The famly court's final order,
entered May 28, 1999, found that David s nonthly incone was
$17,652. 18 while Margaret’s was $1, 094.08 and ordered David to
pay $2,162.33 per nonth to support the two children. The
parties’ oldest child turned eighteen in April 2001 and
graduated from high school the follow ng nonth. At that tine,
Davi d began paying Margaret only half of the court ordered child
support amount; however, he did purchase his daughter a car and
pay sonme of her college tuition and expenses. Two years |ater,
the parties’ seventeen-year-old son noved in with his father,

and David filed a notion requesting a change to the primary



residential custodian. Margaret responded by obtai ning an order
garni shing David' s wages for paynent of a $27,025.00 child
support arrearage. David filed a notion requesting that the
gar ni shment be set aside and that his child support obligation
be reduced retroactively to reflect the date the parties’
daught er becanme emanci pated. The fam |y court denied David' s
notion in an order dated July 24, 2003. David filed a notion to
anend, alter or vacate the famly court’s order which was al so
deni ed, and this appeal foll owed.

David first argues that the famly court erred by
appl yi ng KRS 403. 213(1). The statute reads as foll ows:

The Kentucky child support guidelines

may be used by the parent, custodian, or

agency substantially contributing to the

support of the child as the basis for

periodi ¢ updates of child support

obligations and for nodification of child

support orders for health care. The

provi sions of any decree respecting child

support may be nodified only as to

i nstal |l ments accrui ng subsequent to the

filing of the notion for nodification and

only upon a showing of a material change in

circunstances that is substantial and

conti nui ng.
He contends that Margaret agreed to the nodification in child
support paynents after their daughter becanme emanci pated;
therefore, there was no notion filed to nodify his child support

obligation and the statute is inapplicable. The famly court

found that there was no agreenent between the parties to reduce



David s child support paynments and that KRS 403.213(1) barred
any retroactive reduction in child support which was what David
requested in his notion. David s brief characterizes this
notion as a request to set aside a wage garni shnment rather than
a notion to nodify child support, but this does not get around
the fact that it also asks the famly court to retroactively
reduce his child support which is forbidden by the statute.
Next, David clainms that the famly court
m sinterpreted the Kentucky Suprene Court’s holding in Price v.
Price, Ky., 912 SSW2d 44 (1995). In Price, a nother who had
originally been awarded custody of her mnor son and child
support in a divorce decree agreed to transfer custody to the
father. After sixteen nonths, the nother filed a notion to
conpel her fornmer spouse to pay his child support arrearages
accunul ated since the child had been in his father’s custody.
Al t hough the father subsequently obtained a | egal change to his
status as custodi an, the Kentucky Suprenme Court held that KRS
403.213(1) prevented the father frombeing relieved of his
obligation to pay child support between the tinme he had the
child in his custody and the tinme he filed a notion to nodify
his child support obligation. The Court reasoned that, absent
an out-of-court agreenent between the parties to nodify child
support, the statute still applied even though the nother no

| onger had cust ody.



In contrast, David argues that his daughter’s
emanci pation relieved himof the obligation to pay child
support, that he never filed a notion to nodify child support,
and that he and Margaret had an out-of-court agreenent to nodify
his child support. These facts, he clains, distinguished his

situation fromthe facts in Price and nade the famly court’s

reliance on it erroneous. First, we would point out that only
one of David' s children becanme emanci pated. David correctly
asserts that he was under no continuing obligation to pay child
support for his daughter, but the famly court’s 1999 order does
not set a per-child amount to his support obligation. 1In fact,

t he Donestic Rel ati ons Conm ssioner’s proposed order did set
David' s child support at $2,177.57 per nonth or $1,088.78 per
child, but this order was unsigned. The famly court’s 1999
order sets David' s child support at $2,162.33 per nonth, making
no nention of a per child anbunt. In addition, in the order
denying David's notion to set aside the wage garni shnent, the
famly court states that Kentucky' s “Child Support guidelines
are not set so as the obligation of child support is in direct
proportion to the nunber of children to support. In other words
child support does not decrease by one half when one of two
children in the honme are emancipated . . . .” Second, with
regard to David s argunent that he never filed a notion to

nodi fy his child support, but rather a notion to recalculate his



child support retroactively, we find that to be a distinction

W thout a difference as far as KRS 403.213(1) is concerned.

Al'so, the famly court found that, as in Price, the parties in
the case at hand did not agree to nodify David s child support
and that Margaret’s acceptance of two years’ worth of di m nished
child support paynments cannot be taken to indicate the presence
of an out-of-court agreenent. David has failed to show that the
famly court erred in interpreting the Kentucky Suprenme Court’s
holding in Price to support its finding that KRS 403.213(1)
applied to bar a retroactive recalculation of David' s child
support.

David s final contention is that the famly court
abused its discretion in failing to hold an evidentiary hearing
bef ore denying his notion. He argues that, had such a hearing
been hel d, he woul d have been able to introduce evi dence
supporting his claimthat Margaret agreed to reduce his child
support obligation by half after their daughter becane
emanci pated. W first turn to a brief exam nation of the facts
which the famly court had before it in determining that there
was no such agreenent. David filed an affidavit in support of
his notion requesting a change in residential custodian for the
parties’ seventeen-year-old son. This docunent nade no nention
of any out-of-court agreenent regarding his child support

obligation. After Margaret obtained an order garnishing his
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wages for past-due child support, David filed a second
affidavit. |In this docunent, he states that, after their
daught er graduated from hi gh school, David reduced the anount of
child support he was paying by one-half. Additionally, he
al l eges that Margaret “knew of said reduction and acqui esced and
accepted the reduction” until David filed his notion requesting
a change in their son’s residential custodian. Nowhere within
this affidavit does David claimthat there was an agreenent
bet ween hinself and Margaret which allowed himto reduce his
child support paynments. The famly court schedul ed David's
notion to retroactively recalculate his child support for a
heari ng on August 15, 2003, but David s counsel sent a letter to
t he judge, dated July 18, 2003, inform ng the judge that the
matter was ready for subm ssion

The famly court’s 2003 order, fromwhich the present
appeal is taken, made a finding that David had unilaterally
reduced his child support paynents after his daughter becane
emanci pated and that there was no out-of-court agreenent between
the parties pertaining to his child support obligation. The
order further states that Margaret denies the existence of an
agreenment to nodify David' s child support obligation and that
David relies on her acceptance of reduced paynents for two years
and the per child [ anguage in the unsigned Conm ssioner’s

proposed order as evidence of an agreenent. David filed a
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notion to anend, alter or vacate the famly court’s 2003 order
argui ng that the court should have heard testinony regarding the
exi stence of an out-of-court agreenent between the parties.
Margaret’s response objected to this notion on the basis that
the famly court had originally schedul ed the notion for a
heari ng, but David, through counsel, inforned the judge that the
matter was ready for subm ssion. Thus, he should not be all owed
to conplain after receiving an unfavorable ruling that the tria
court failed to hold a hearing. W agree with Margaret’s
response to David's notion to anend, alter or vacate the famly
court’s 2003 order. Having passed up the opportunity for a
hearing before the famly court made its decision on David s
nmotion to retroactively recalculate his child support, David
cannot now expect this court to find that the famly court
conmitted an error in failing to hold a hearing to determ ne
whet her an agreenent nodi fying his child support existed.

For the foregoing reasons, the order of the Jefferson

Fam |y Court is affirned.
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