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BEFORE: BUCKI NGHAM JOHNSON, AND KNOPF, JUDGES.
JOHNSQN, JUDGE: Phillip Byron Bush has appeal ed from an order
entered by the Barren Grcuit Court on August 20, 2003, which
di sm ssed his conpl ai nt agai nst Debbi e Conbest on jurisdictiona
grounds. Having concluded that the famly court division of
Barren Grcuit Court has exclusive jurisdiction over the issues
raised in Bush's conplaint, we affirm

Bush and Conmbest were married on Cctober 26, 1997, in
Gatl i nburg, Tennessee. Sonetine thereafter, the couple took up
residence in Barren County. On January 22, 2002, Conbest filed

a petition for dissolution of marriage in the Barren Crcuit



Court. On May 9, 2002, Bush and Conbest entered into a witten
separati on agreenent, which provided, in relevant part, as
foll ows:

WHEREAS, the parties are desirous of
effecting settlenent of their property
rights, irrespective of whether or not a
decree dissolving their marriage be entered,
and of determ ning, by agreenent, questions
of division of marital property, and al
other matters in issue, and said parties
havi ng reached an under st andi ng and
agreenent which they desire to reduce to
writing,

NOW THEREFORE, for and in
consi deration of the prem ses and ot her good
and val uabl e consi derations as are
herei nafter stated, including the nutual
covenants herein, it is agreed by and
bet ween the parties hereto, as follows:

1. Husband’s waiver. Husband does hereby
wai ve, release, and relinquish unto Wfe,
her heirs and assigns forever, all of his
right, title, and interest in and to al
property now owned or hereafter acquired by
Wfe[.]

4. Wfe had title to 101 acres of farn and
whi ch was in her nanme prior to this
marriage. This property is secured by

i ndebt edness owed to Area Bank, a portion of
whi ch was incurred during the establishnent
of Country Auto Sales. The 101 acres w |
remain the property of Wfe and she wl |
retain full ownership interest in the

busi ness, Country Auto Sales, and its

i nventory. Husband makes no claimto
marital or non-marital interest in the 101
acres of farm and; the business, Country
Auto Sal es; or the business’ inventory.



14. The parties agree that certain other

marital property and debts that were

accunul ated during this marriage have been

divided in kind and that each party has

received his or her separate share of the

marital property[.]

On May 15, 2002, the Barren Circuit Court entered a decree of
di ssol ution, which incorporated the separation agreenent.

On or about Novenber 25, 2002, Conbest initiated
contenpt proceedi ngs agai nst Bush in the Barren Crcuit Court
for allegedly failing to conply with the ternms of the separation
agreenent. On January 6, 2003, the fam |y court division of
Barren Circuit Court was created pursuant to Section 112(6) of
t he Kentucky Constitution. The contenpt proceedi ngs were
subsequently transferred to the famly court division of Barren
Circuit Court.?!

On April 8, 2003, Bush filed a conplaint in Barren

Circuit Court, in which he alleged, inter alia, that he entered

into an oral agreenent with Conmbest, prior to the execution of
the witten separation agreenent, regarding the disposition of
the farm and and the busi ness known as Country Auto Sales. More
specifically, Bush clainmed Conbest orally agreed to surrender
possessi on of Country Auto Sal es on or before August 31, 2002,

and that she agreed to hold title to the farmland in trust for

! The record is silent as to the status or disposition of the contenpt
pr oceedi ngs.



the benefit of Bush’s son.? Bush insisted that this ora
agreenent “was i ndependent of, collateral to, and not
inconsistent wwth, the [separation] agreenent[.]” Bush cl ai ned
the ternms of the separation agreenent were “devised by the
parties in order to protect the assets fromcreditors.” 1In
addi tion, Bush alleged that in Mach 2002 he entrusted Conbest
with $10,000.00 “to preserve and protect for himwhile he was
i ncapacitated by an illness[,]” which she failed to return.

On May 5, 2003, Conbest filed an answer and

counterclaim in which she alleged, inter alia, that the Barren

Circuit Court |acked jurisdiction over the subject matter of the
i ssues raised in Bush’s conplaint.® In sum Conbest maintained
that Bush’s conplaint was an attenpt to collaterally attack the
validity of the witten separation agreenent entered into
between the parties on May 9, 2002. In support of this
contention, Conbest attached a copy of the separation agreenent
and the decree of dissolution incorporating the agreenent. On
August 20, 2003, the Barren Circuit Court entered an order

di smi ssing Bush’s conplaint. The order reads, in relevant part,

as foll ows:

2 Bush mai ntai ned that an “express[ ] specific agreenent [existed] between the
parties which inposes a constructive trust on the title to the [farml and] for
[ his] son, Daron Bush.”

3 Conbest al so denied the existence of any oral agreenment concerning the
farm and and Country Auto Sal es and she clainmed the $10, 000. 00 Bush al |l egedl y
entrusted her with was a gift.



The Court after hearing argunent of counse
and havi ng revi ewed the pl eadi ngs and
menorandum filed herein finds that the

subj ect matter of the above styled action is
an effort to collaterally attack the

deci sion fromthe dissolution action between
the parties. The Court finds that the
Barren Crcuit Fam |y Court Division has
exclusive jurisdiction of these matters.

Thi s appeal foll owed.

Bush’s sol e argunment on appeal is that the Barren
Circuit Court erred by dismssing his conplaint. In sum Bush
contends the Barren Crcuit Court has subject-matter
jurisdiction over the issues raised in his conplaint pursuant to
Section 109 and Section 112(5) of the Kentucky Constitution. W
di sagr ee.

Section 112 of the Kentucky Constitution provides, in
rel evant part, as foll ows:

(1) GCrcuit Court shall be held in each
county.

(5) The Circuit Court shall have origina
jurisdiction of all justiciable causes not
vested in sone other court. It shall have
such appellate jurisdiction as may be
provi ded by | aw.

(6) The Suprene Court may designate one or
nore divisions of Circuit Court within a
judicial circuit as a famly court division.
A Crcuit Court division so designated shal
retain the general jurisdiction of the
Circuit Court and shall have additiona
jurisdiction as may be provided by the
General Assenbly [enphasis added].
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A famly court’s jurisdiction is defined by KRS 23A. 100, which
provides, in relevant part, as follows:

(1) As a division of Crcuit Court with
general jurisdiction pursuant to Section
112(6) of the Constitution of Kentucky, a
famly court division of GCrcuit Court shal
retain jurisdiction in the follow ng cases:

(a) Dissolution of nmarriage;
(b) Child custody;

(c) Visitation;

(d) Mai ntenance and support;

(e) Equitable distribution of property in
di ssol uti on cases;

(f) Adoption; and

(g) Termnation of parental rights.

(3) Famly court divisions of Circuit Court
shall be the primary forumfor cases in this
section, except that nothing in this section
shal |l be construed to |imt the concurrent
jurisdiction of District Court [enphasis
added] . *

Thus, in judicial circuits where the Suprene Court has
designated a famly court division of circuit court,
jurisdiction over the matters set forth in KRS 23A. 100 is

exclusively vested in the famly court. To hold otherw se would

4 KRS 23A. 100 was repeal ed, reenacted, and anended in 2003. See 2003 Ky.
Acts, Ch. 66, 8§ 1, eff. June 24, 2003. Prior to June 24, 2003, famly court
jurisdiction was defined by KRS 23A. 110, which was al so repeal ed, reenacted,
and anended in 2003. See 2003 Ky. Acts, Ch. 66, § 2, eff. June 24, 20083.
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defeat the very purpose for which famly courts were created,

i.e., to consolidate the litigation on all cases and

controversies related to the famly into one court. NMoreover,
we are persuaded that Bush’s conplaint is nothing nore than a
thinly-veiled attenpt to collaterally attack the decree of

di ssolution entered by the Barren Grcuit Court on May 15, 2002.
Wiile Bush insists that he is sinply attenpting to enforce an
oral agreenent between hinself and Conbest, he fails to

acknow edge that the resolution of the issues raised in his
conplaint would require an interpretation of the witten
separation agreenment, which was incorporated into the decree of
di ssolution. As previously discussed, the fam |y court division
of Barren Circuit has exclusive jurisdiction over cases

involving, inter alia, dissolution of marriage and the equitable

di stribution of property in dissolution cases. |In sum we are
convinced that the famly court division of Barren Circuit Court
is the appropriate forumfor Bush to litigate the issues raised
in his conplaint. Consequently, the Barren Circuit Court did
not err when it dism ssed Bush's conpl ai nt.

Based on the foregoing reasons, the order of the
Barren Circuit Court is affirned.

BUCKI NGHAM  JUDGE, CONCURS.

KNOPF, JUDGE, CONCURS | N RESULT ONLY AND FI LES

SEPARATE OPI NI ON.



KNOPF, JUDGE, CONCURRI NG I N RESULT ONLY: Wile I
fully agree with the result reached by the trial court and the
majority, | do not believe that it is necessary to reach this
result by limting the subject matter jurisdiction of the
circuit court. Under the terns of the settlenent agreenent,
Bush surrendered possession of the auto sal es business to
Conbest. In his subsequent conplaint, Bush alleged that the
parties later entered into an oral agreenent which required
Conmbest to return ownership of the business to him Bush al so
al l eged that during their period of separation prior to entry of
t he degree, he entrusted $10, 000.00 to Conbest while he was
incapacitated by a serious illness. Despite Bush’s assertions
to the contrary, these issues were clearly subsunmed by the
settl ement agreenent and by the dissolution decree. And as the
majority correctly notes, any resolution of these alleged ora
agreenents would require an interpretation and nodification of
the witten settlenment agreenent. Consequently, they could only
be addressed through a notion to re-open the dissolution

judgnent and nodify the settlement agreenent.® Thus, Bush’'s

® CR 60.02 and KRS 403.250(1). See also Brown v. Brown, Ky., 796
S.W2d 5, 7-8 (1990).




attenpt to circunvent this process by filing a new conplaint in
circuit court was barred by the doctrine of res judicata.®

The trial court and the majority, however, conclude
that the circuit court |acked subject matter jurisdiction over
the allegations in Bush’s conplaint. | disagree. As the
majority correctly notes, the 2002 anendnent to Section 112 of
t he Kentucky Constitution authorized the creation of a famly
court division within the circuit court. As a division of
circuit court, famly court has general jurisdiction, plus
jurisdiction over juvenile and other famly-related matters
whi ch are otherw se assigned to the district court.

KRS 23A.100(3) specifically provides that “Fam |y
court divisions of GCrcuit Court shall be the primary foruni for
cases set out in subsection (1) of the statute. The trial court
and the majority read this to nean that the famly court has
excl usive jurisdiction over these matters. But the term
“primary forunf, when considered in the context of Ky. Const. 8§
112 and the rest of KRS 23A 100, suggests that the circuit court
and the district court retain concurrent jurisdiction over
matters which woul d be assigned to themin the absence of a
famly court. The famly court is designated as the primary,

not the exclusive forum for such cases. As a practical matter

® See Commonweal th ex rel. Hansard v. Schackleford, Ky. App., 908
S.W2d 671 (1995).




this is a subtle distinction that will generally not be a
factor. Nevertheless, | believe that the majority goes further
than the | egislature intended by holding that the regular

di visions of circuit court have no jurisdiction over these

matt ers what soever

BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Jeffrey F. Safford G egory Y. Dunn
Bow i ng Green, Kentucky Li berty, Kentucky
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