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BEFORE: DYCHE, KNOPF, AND M NTOQON, JUDGES.

KNOPF, JUDGE: Benjamn A Kiper, pro se, appeals from an order
of the Ghio Circuit Court denying his notion for visitation with
his child, RK He argues that the trial court erred in denying
his notion to appoint a guardian ad litemfor him and in
denying his notion for visitation without a hearing. He also
asserts that the trial court applied the incorrect standard in

denying his notion for visitation. Although we agree that the



trial court should have afforded Ki per a hearing and an
opportunity to be heard, we conclude that any error did not
affect his substantial rights because Kiper did not seek to
exercise his right to personal visitation wwth R K . Hence, we
affirm

On April 5, 1999, the Commonweal th, on behal f of
Tawnya M Coy, filed a conplaint against Kiper seeking child
support for R K, who was born on July 14, 1998. On August 23,
1999, after Kiper failed to appear, the trial court entered an
order directing himto pay $160.00 per nmonth in child support.
The court also held Kiper responsible for paying one-half of al
necessary mnedi cal expenses for the child.

In a separate proceeding in Butler Circuit Court,
Ki per was indicted and |l ater convicted of first degree rape and
first degree sexual abuse. He was sentenced to a total of
fifty-five years. Although it is not entirely clear fromthe
record, it appears that Kiper was incarcerated shortly after the
initial child-support order was entered. In early 2002, a
dependency action was brought in the Chio District Court after
Tawnya Coy and her husband Mark Coy, were incarcerated. By
agreenent of the Coys, the district court placed RK in the
custody of Emma Pharris, the child s great-aunt. At that point,

Ki per appeared in the circuit court action, noving to establish



paternity, to proceed in forma pauperis and for appoi ntnent of a
guardian ad litem

The trial court granted Kiper’s notions and ordered
that a paternity test be conducted. After genetic testing
established Kiper as the father of R K, Kiper noved for
visitation. He requested that his sisters, to whom he has given
his power of attorney, be allowed to exercise visitation rights
on his behalf. On August 27, 2002, the trial court entered an
order adjudging Kiper to be the father of R K and set the case
for further proceedi ngs before the donestic relations
conmi Ssi oner .

In the sane order, the trial court discharged the
guardian ad litem Kiper noved the court to re-appoint a
guardian ad litemfor the visitation proceedings, but the trial
court denied the notion. He also requested an order directing
hi s personal appearance at the conm ssioner’s hearing. The
trial court denied both notions, but directed himto provide a
phone nunber so he could participate in the hearing by
t el ephone.

On the date of the schedul ed hearing, R K s guardian
ad |litem appeared, along with counsel for Emma Pharris, who had
been nmade a party to the action. Kiper’s sisters appeared with
their own counsel, although they were not representing Kiper nor

were they parties to the action. Kiper was not contacted for



t he hearing. However, the conm ssioner continued the hearing,
and directed that Kiper be provided with a copy of a report
prepared by Karol Smth-Rowe, a licensed professional clinica
counselor with LifeSkills, Inc. Smth-Rowe had evaluated R K
at Pharris’s behest and concluded that the visitation sought by
Ki per would be detrinmental to the child s enotional devel opnent.

Al t hough Ki per was provided with a copy of the report,
t he hearing was not reschedul ed. On January 30, 2004, the
comm ssi oner issued his report recomendi ng that Kiper’s notion
for visitation be denied based upon Smth-Rowe’s report and
after considering the nature of the offenses for which Kiper had
been convicted. |In separate orders entered on February 20,
2004, the trial court overrul ed Kiper objections and adopted the
conm ssioner’s report. This appeal followed.

Ki per raises three grounds of error in this appeal.
First, he argues that the trial court erred in denying his
nmotion to appoint a guardian ad litemto represent himduring
the visitation proceedings. This argunent is entirely w thout
merit. While CR 17.04 requires appoi ntnment of a guardian ad
litemif a prisoner fails to defend a civil action brought
against him the rule has no application where the action is

brought by, rather than against, the prisoner.' In this case,

! May v. Coleman, Ky., 945 S.W2d 426, 427 (1997).




the trial court properly appointed a guardian ad |item during
the contenpt proceedi ngs against Kiper for his failure to pay
child support. But once those matters were resolved and only
his visitation notion renmai ned pending, the trial court properly
di scharged the guardi an.

We are nore concerned that the conmm ssioner entered
his findings without conducting a hearing or affording Kiper an
opportunity to be heard.? Any deficiency, however, did not
affect his substantial rights. Kiper did not seek to exercise
visitation rights on his own behal f, but asked that his sisters
be allowed to exercise visitation for him KRS 403. 320 provides
only for visitation with a parent. Wile grandparents and ot her
non-parents may be granted visitation under certain

ci rcunst ances, °

visitation rights cannot be exercised by a non-
parent on a parent’s behalf. Consequently, the trial court was
not obligated to grant Kiper’'s request to allow his sisters to

exercise visitation with R K. on his behal f.

2 See Hornback v. Hornback, Ky. App., 636 S.W2d 24 (1982).

3 See KRS 405.021 and Sinpson v. Sinpson, Ky., 586 S.W2d 33, 35
(1979) (“KRS 403. 320 does not prohibit the grant of visitation
to nonparents who stand in |oco parentis and are
jurisdictionally capable of litigating custody. It nerely
guarantees that a non-custodial natural parent will not be
denied visitation privileges unless it would seriously endanger
the child. ...Atrial court as an incident to custody

determ nation may grant visitation to such nonparents if it is
in the best interest of the child.”).




In his objections to the comm ssioner’s report, Kiper
requested that the court require Pharris to arrange visits with
R K at his prison. However, the only notion before the tria
court at that tinme was Kiper’s notion that his sisters exercise
visitation wwith R K on his behalf. Wile Kiper is free to nmake
a notion for personal visitation wwth RK , the trial court did
not abuse its discretion by declining to consider his bel ated
non-notion attenpt to seek personal visitation

Accordingly, the order of the Chio Crcuit Court

denying Kiper's notion for visitation is affirned.
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