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COVBS, CHI EF JUDGE: Auto-Oawners |Insurance Conpany appeals from
a summary judgnent of the Laurel Circuit Court requiring the
insurer to defend and to indemify its insured. After our
review of the facts of this case and the pertinent law, we find

no error. Thus, we affirm



The appel l ant, Auto-Oamners, is a M chigan insurance
conpany |icensed and authorized to do business in the
Commonweal th of Kentucky. From June 17, 1999, until June 17,
2000, it provided a commercial liability insurance policy to
Randall Smth Mobile Honmes Corporation (Smth Mbile Hones or
Smth), a retail nmerchant of manufactured hones doi ng busi ness
i n sout heast Kent ucky.

Since nost of these sales were financed transactions,
the conpany al so nmaintained a close business relationship wth
Greenpoint Credit, LLC, a consunmer finance conpany.
Greenpoint’s predecessor in interest (Security Pacific Financia
Services) had signed a formal agreenment in 1993 in which it
agreed to purchase installnment sale contracts for consuner
nobi | e hones from Smth Mbile Hones. |In exchange, Smith Mbile
Hones agreed to provi de repossessi on services for G eenpoint
upon the default of a nobile hone purchaser in the perfornance
of the install nent sale contract.

Representatives of Smth Mbile Honmes undertook such a
repossession on April 1, 2000, on behalf of G eenpoint. They
encountered problens in renoving the nobile home fromits
| ocation that required extra assistance from an i ndependent
contractor. Because the unexpected del ays neant that the
repossessed nobile home could not be transported to Smith’s

property before nightfall, it was parked overnight at an
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internediate | ocation. During the night, the nobile hone
burned, resulting in a total loss. Smth pronptly notified
Aut o- Omers of a potential claim

On May 29, 2001, Geenpoint filed an action agai nst
Smth Mbile Honmes in Clay Crcuit Court seeking to recover
approxi mately $44,400.00 for the loss of its collateral. Upon
bei ng served with a copy of the sumons and conplaint, Smth
Mobi | e Hones forwarded the docunents to Auto-Owners along with a
request that Auto-Owmers acknow edge its duty to defend its
insured in the action.

When Auto-Owners failed to respond to the
correspondence or to answer G eenpoint’s conplaint by June 20,
2001, Smth Mbile Hones asked its general counsel, Brown &
Hll, PLLC, to file an answer on the conpany’s behalf. At about
the sane tinme, without Smith s know edge, Auto-Oaners undert ook
t he defense of the action by engagi ng Kenneth G lliam as defense
counsel. Glliamalso filed an answer.

Thus, by June 29, 2001, G eenpoint’s counsel, denn E
Al gi e, had received two separate and i ndependent answers to his
conplaint. In a single letter forwarded both to Brown & Hil
and to Glliam Algie expressed his understandabl e confusion.
Asking to be advised as to which of the attorneys would
represent Smth, he enclosed conprehensive witten discovery

requests -- including numerous requests for admni ssions.
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Robert L. Brown IIl of Brown & H Il consulted with

Aut o-Owners and Glliamdirectly and then sent a letter to
Glliamon July 12, 2001. |In this correspondence, he described
the role of Brown & Hi Il as general counsel to Smth Mbile

Honmes and explained that it had nmade an appearance in the d ay
Circuit Court action only to prevent entry of a default judgnent
agai nst the conpany. Brown & Hill acknow edged that it would
not continue to serve as counsel to Smith in this matter and
requested that Glliamadvise the Clay Crcuit Court

accordingly. Brown & Hill confirmed that Smth Mbile Hones was
relying solely and unconditionally upon the representation

provi ded by Auto-Omers through Glliam Finally, Brown & Hil
provi ded a synopsis of the facts surrounding the |loss as rel ated
by Smth personnel. Brown & Hill requested that GIlliamkeep it
“posted as to the status of the case” by copying it on pl eadings
and reports. However, G lliam never forwarded any reports or

pl eadings in the case to Brown & HIl.

Sone six nonths later, in January 2002, Brown & Hil
recei ved another letter fromAl gie, counsel for G eenpoint.
Algie’'s letter explained that since he had received no response
to his discovery requests of June 29, 2001, he was forwarding
his notion for summary judgnent on behalf of the plaintiff to
bot h attorneys who had appeared for Smith Mbile Hones. The

basis of the notion was Glliamis failure to make a tinmely
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response to Greenpoint’s notion, including the requests for
adm ssions that were now to be deened admtted for failure to
file tinely answers or objections. CR' 36.01(2).

Upon recei pt of Algie s correspondence and the summary
j udgnent notion, Brown & Hill contacted GIlliam who once again
confirmed that he was providing the defense for Smth Mbile
Hones. Al though he admtted that the discovery requests had not
been tinely answered, he assured Brown & Hill that he woul d
handl e the matter at the hearing on the notion for summary
j udgnent .

In correspondence dated March 5, 2002, Brown & Hill
outlined this history directly to Auto-Owmers. Brown & Hil
identified itself as general counsel to Smth Mbile Hones and
enphasi zed that the correspondence sought to confirmthat Smth
was i ndeed being represented by counsel hired by Auto-Owaners,
rem ndi ng Auto-Owners “that the duty to defend this matter”
rests entirely with the carrier. Brown and Hi |l advised as
foll ows:

In the event the Plaintiff’s [summary

judgnment] notion is granted, [Smth Mbile

Hones] will expect to be conpletely
indemified fromliability in this matter.

If this is not correct, I wll expect to be
notified imediately, so | can take steps to

! Kentucky Rules of Civil Procedure.



protect [Smith Mbile Hones’ s] best
i nterests.

Both Glliamand Auto-Omers directly confirned that Smth
Mobi | e Hones coul d continue to expect to be defended by the
carrier.

On March 14, 2002, attorney Al gie advised Brown & Hil
and Glliamthat he intended to file a notion to conpel on
behal f of Greenpoint, seeking responses to discovery and
recovery of attorney’'s fees fromSmth Mbile Honmes. Brown &
Hi Il again pronptly corresponded w th Auto-Owers.

The firmreiterated that it was acting only as the
insured’s general counsel and that it had no intention of
defending Smith in the [awsuit brought by G eenpoint. Brown &
Hi Il once nore requested confirmation that G Iliam was defendi ng
and woul d continue to defend the action. As general counsel,
Brown & Hi Il again requested that Auto-Oaners report to it as
general counsel to keep it apprised of devel opnents in the case.
Correspondence fromthe field clains representative for Auto-
Omers confirmed in response that in no uncertain terns the
carrier was defending Smth Mbile Honmes in the litigation
agai nst it.

On Decenber 31, 2002, some ei ghteen nonths after Auto-
Owmners had undertaken the defense of the action, its field

clains representative notified Smth that exclusions included in



the liability policy neant that the outstanding clai mwas not
covered after all. This notice was addressed to Smth Mbile
Hones directly — not to Brown & Hll. Auto-Omers then offered
to continue to provide a defense against G eenpoint’s claim
“because we did not advise you of the coverage issue sooner

.” However, it stated that “there will be no coverage for
this loss if a judgnent is granted agai nst you.” In closing,
Aut o- Omers announced its intention to file a declaratory
j udgnent action against Smth Mbile Hones.

Accordi ngly, on February 28, 2003, Auto-Omers
instituted this declaratory judgnment action in Laurel GCircuit
Court against Smith Mbile Honmes, its insured, and G eenpoint.
In its conplaint, Auto-Omers contended that the ternms of its
i nsurance policy excluded from coverage property danage to any
personal property in the care, custody, or control of the
i nsured. Consequently, Auto-Omers clained that it was not
liable for the I oss of the nobile hone. Auto-Oaners also
all eged that it had undertaken the defense of Smth Mbile Hones
under a reservation of rights. Auto-Owmers sought a declaration
that it was under no obligation either to defend or to i ndemify
Smth Mbile Homes in connection with the | oss of Geenpoint’s
collateral. Auto-Omers also sought its costs and attorney’s

f ees.



Inits answer, Smth Mbile Homes denied that its
i nsurer had ever defended the action under a reservation of
rights. Smth contended that Auto-Omers had wai ved the defense
of denying coverage; in the alternative, it argued that Auto-
Omers shoul d be estopped fromasserting such a defense.

On April 23, 2003, Auto-Owmners filed a notion for
summary judgnent, asserting that there was no coverage under the
i nsurance policy for the claimbrought by G eenpoint against its
insured. It sought a judgnent declaring that Auto-Owmers had no
obligation to defend or to indemify Smth Mbile Honmes with
respect to the proceedings in Cay Crcuit Court. On My 9,
2003, Smith responded to the notion, requesting that the tria
court order Auto-Omers both to provide coverage and to continue
its defense of its insured since it had undertaken the defense
wi thout a reservation of rights and had thereby prejudiced
Smith's ability to defend itself.

On June 13, 2003, in an order denying Auto-Oaners’
notion for summary judgnent, the trial court nonethel ess entered
summary judgnent in favor of Smith Mbile Honmes. Concl udi ng
that there were no genuine issues of material fact, the court
held that Smth Mbile Hones was entitled to judgnent as a
matter of |aw since Auto-Omers was estopped by its conduct from

denying liability under the insurance policy. Auto-Omers’



notion to alter, anend, or vacate was denied, and this appea
fol | oned.

The issue on appeal is whether the trial court
correctly concluded that Auto-Omers is precluded from asserting
that the |l oss was not covered by its policy since it had
represented that it was defending the action against Smth
Mobil e Homes wi thout first securing a reservation of rights. As
the question presented to the trial court was a matter of | aw,

our review is de novo. Stewart v. Commonweal th, Ky. App., 44

S.W3d 376 (2000). After examning the record and the insurer’s
conduct over the course of these proceedings, we agree that the
trial court was correct in holding that Auto-Omers is precluded
from di scl ai m ng cover age.

The rule applicable in this case is wdely accepted
and has long been the law in our Commonwealth. Cenerally, an
i nsurer’s uncondi tional defense of an action brought against its
insured constitutes a waiver of the policy provisions and an
estoppel as to the insurer to disclaimliability. 44 Am Jur.2d
I nsurance 81413 (2003). Wienever waiver or estoppel is found,
an insurer is barred fromasserting what otherw se m ght be a
l egiti mate exclusion of coverage under its policy. |d.

In Anerican Casualty Co. of Reading, Pa. v. Shely, 314

Ky. 80, 234 S.W2d 303 (1950), Kentucky’'s highest Court squarely

addressed the | egal effect of Anmerican Casualty’s decision to
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defend its insured for nearly a year without a reservation of
rights. Consulting nunerous sources, the court cited directly
from45 C J.S., Insurance, 8714, page 684:

Broadl y speaki ng an insurance conpany which
undertakes or continues the defense of an
action against insured with know edge or
means of know edge of grounds for avoi ding
its liability to insured, and w thout due
notice to insured of its disclainer of
liability, will on principles of waiver and
est oppel be precluded fromthereafter
avoiding liability under the policy .

Ameri can Casualty, supra at 305. The Court observed that a

basi c el enent of an estoppel is “that the person claimng it
must have been prejudiced by the action of the person agai nst
whomit is asserted.” 1d. Mre recent cases have reiterated

the fifty-four-year-old holding of Anerican Casualty — - with

none departing fromits reasoning. See also Hood v. Col dway

Carriers Inc., Ky. App., 405 S.W2d 672 (1965); Universa

Underwriters Ins. Co. v. The Travelers Ins. Co., Ky. App., 451

S.W2d 616 (1970); The Western Casualty & Surety Co. V.

Frankfort, Ky. App., 516 S.W2d 859 (1974). The Anerican
Casualty Court continued in |anguage nost significant to the
case before us to hold that “where an insurance conpany
undertakes the defense of an accident case, the [oss of the
right by the insured to control and nmanage the case is itself

prejudice.” |d. (Enphasis added).
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Aut o- Owners attenpts to circunmvent this rule by
arguing that Smth failed to show that it had detrinentally
relied upon Auto-Omers or that it had been prejudiced by its
insurer’s handling of the defense. Auto-Omers denies that its
insured was harnmed in any manner by its actions and contends
that Smth Mbile Homes woul d be unable to produce affirmative
evi dence of actual prejudice. It clains that its w thdrawal at
this juncture has not deprived Snmth of an adequate opportunity
to defend against the action. W heartily disagree.

The appellant’s argunent fails to account for the
critical inportance of the eighteen-nonth period during which it
had excl usive and total control over the defense of the
underlying action. This tine-franme enconpassed a series of
i ssues and events crucial to a proper defense of the |awsuit.

By its reliance on Auto-Omers’ purported defense, Smth Mbile
Hones suffered a series of detrinmental results that prejudiced
its position. Anong these | osses were the opportunities: to
conduct a proper investigation of the facts surrounding the

| oss; to participate in nmeaningful settlenent negotiations; to
engage in good-faith cooperation for discovery; and otherw se to
manage the litigation on its own behalf and in its best
interests. By the very terns of the policy that it now seeks to
avoi d, Auto-Owners alone was entrusted and entitled to

investigate, to defend, and to settle any claimin an action
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seeki ng damages against its insured. Having been required by
the ternms of the policy to turn over its defense to Auto-Omers,
Smth Mbile Honmes retained the sole recourse of having its
general counsel nonitor the course of the proceedi ngs agai nst
it.

Many nmonths before it attenpted to claima reservation
of rights, Auto-Omers was made aware of the facts and
circunstances as to which it now seeks to avoid liability.
Nevert hel ess, and despite an obvious potential for an ethica
conflict of interest, the conpany repeatedly m srepresented to
Smth Mbile Homes that Auto-Oamers was defending the action and
that it would continue to do so. Smth unequivocally and
repeatedly notified Auto-Omers that it was relying on these
representations that extended over the considerable period of
ei ghteen nonths. Undoubtedly Smith so relied to its clear and
undeni abl e detrinent. The resulting prejudice to Smth Mbile
Hones is manifest.

Aut o- Omners coul d have easily avoi ded any prejudi ce by
explicitly reserving its right to contest coverage within a
reasonable tinme after it had assuned the defense of its insured.
However, it elected not to do so. |Its election had critica

consequences both for itself and its insured. W hold that
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Aut o- Omners’ entire pattern of conduct constitutes a legally
sufficient showng of prejudice in this case to warrant summary
judgnment in favor or Smth.

Aut o- Omers has al so rai sed the procedural point that
Smth Mobile Honmes never requested that summary judgnent be
entered in its favor. The trial court not only rejected the
notion for summary judgnent filed by Auto-Omers but instead
used its notion as a vehicle to grant sunmary judgnment to its
adversaries, who had not filed cross-notions seeking such
relief. Auto-Omers argues that the trial court erred by
granting sunmary judgnment when | egal issues had not been
properly submtted for determ nation. W disagree.

In responding to Auto-Omers’ notion for sunmmary
judgment, Smith Mbile Honmes asked that the trial court order
Aut o- Owmers both to provide coverage and to continue to defend
since it had undertaken the defense without a reservation of
rights to the prejudice of Smth's ability to defend agai nst the
action. This response did not constitute a cross-notion or
request for summary judgnent. Nonetheless, trial courts are
enpowered to grant such relief under particular circunstances.

If all of the pertinent |egal issues are before the
court at the tinme the matter is submtted, and if resolution of
the notion filed by the novant necessarily requires a

determ nation that the non-novant is entitled to relief, the

- 13-



novant cannot be heard to conplain if sunmary judgnent is
granted against himrather than for himas he had contenpl at ed.

Storer Communi cations v. O dham Co., Ky. App., 850 S.W2d 340

(1993). In this case, in considering the notion of Auto-Oaners
claimng that it had no obligation to defend or to i ndemify
Smth under the policy, the court was necessarily required to
resol ve the wai ver and estoppel argunents of Smith Mbile Hones.
Smth sufficiently denonstrated that Auto-Oaners enbar ked upon
an unal terabl e course of conduct and m srepresentation that
prejudiced Smth's ability to control the defense of the
under | yi ng acti on.

Al'l pertinent issues were before the court. Upon
determ ning that the insurer was precluded from denying
coverage, the court correctly concluded that Smth Mbile Hones
—- al beit the non-novant — was undeniably entitled to relief.
Aut o- Omners suffered no legitinmate prejudice. The trial court
did not err by granting Smth' s request for relief that
translated into a judgnent in its favor under these unusual
ci rcunst ances.

We affirmthe judgnment of the Laurel Circuit Court.

ALL CONCUR
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