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BUCKI NGHAM JUDGE: Thomas St ephens was convicted of obtaining a
control | ed substance by fraud and of being a first-degree
persistent felony offender (PFO 1) and was sentenced to twenty
years in prison following a jury trial in the Bullitt Crcuit
Court. He clainms that his predi canent was caused by the | egal
mal practice of the attorney representing him Tinothy Denison.
St ephens filed a mal practice claimagainst Denison in the
Jefferson Circuit Court, but the court granted Denison’s summary

judgnent notion. W affirm



A Bullitt County grand jury initially indicted
St ephens for the offense of obtaining a controlled substance by
fraud. It later indicted himfor PFOI. He retained Denison to
represent himon the charges. Stephens was convicted on both
counts after a jury trial in Cctober 1997 and was sentenced to
an enhanced termof twenty years in prison. H's conviction was
uphel d on direct appeal by the Kentucky Suprene Court in an
unpubl i shed opi ni on.

Wil e Stephens’s direct appeal was pending before the
suprene court, he filed a civil suit in the Jefferson GCrcuit
Court agai nst Denison claimng mal practice. Stephens asserted
that Denison failed to notify himthat the Conmonweal th had nade
a plea offer under which he could have pled guilty to the
obtaining a controll ed substance by fraud charge and received a
t wo-year sentence, with the Commonweal th agreeing not to bring
t he PFO charge. Stephens all eged that he was not informed of
this offer until it was too late to accept it. Further, he
cl aimed that Denison was under the influence of cocaine during
the trial

The circuit court awarded summary judgnent in
Deni son’s favor in an opinion and order entered on July 19,
2000. The court reasoned that Stephens’s claimwas barred by

the applicable statute of limtation. However, this court



reversed the judgnment and remanded the case to the circuit

court. See Stephens v. Denison, Ky. App., 64 S.W3d 297 (2001).

Deni son subsequently filed a renewed notion for
summary judgnent. He argued that Stephens’s failure to identify
an expert witness to support his claimand his failure to obtain
postconviction relief barred any claimof |egal nmalpractice.
Stephens filed a response arguing that no expert testinony was
necessary to support his claimand that his failure to obtain
postconviction relief did not bar his claimbecause the issue
was the length of his sentence, not his innocence.

On Septenber 9, 2003, the circuit court entered an
order granting Denison’s renewed summary judgnent notion. The
court reasoned that expert testinobny was necessary to prove
St ephens’ s claimof |egal malpractice and that Stephens had
failed to identify any expert witness. The court did not
address Deni son’s argunent that Stephens’s failure to obtain
postconviction relief also barred the claim This appeal by
St ephens fol | owed.

St ephens argues on appeal that the circuit court erred
in granting Denison’s renewed summary judgnent notion based on
Stephens’ s | ack of an expert witness to support his claim He
mai ntai ns that expert witness testinony was not necessary in
order for a jury to deternm ne whether Denison failed to inform

himof the plea offer while it was still in effect and whet her
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such all eged failure hel ped prove the el ements necessary to
support a legal malpractice claim Thus, he contends that this
court should reverse the judgnent and remand the case for trial.
In order to support a claimof |egal malpractice, a
plaintiff nust prove “1) that there was an enpl oynent
relationship with the defendant/attorney; 2) that the attorney
negl ected his duty to exercise the ordinary care of a reasonably
conpetent attorney acting in the same or simlar circunstances;
and 3) that the attorney’s negligence was the proxi mate cause of

damage to the client.” Marrs v. Kelly, Ky., 95 S.W3d 856, 860

(2003), quoting Stephens, 64 S.W3d at 298-99. Because there is

no question that there was an enploynent relationship with

Deni son and Stephens, the issue is whether expert wtness

testi nmony was necessary for Stephens to prove that Denison

negl ected his duty to exercise ordinary care and that Denison’s
negl i gence was the proxi mate cause of danage to Stephens.

The question of whether expert testinony is always
required in legal mal practice actions is apparently one of first
i npression in Kentucky. Kentucky has adopted an exception that
al l ows nedical mal practice clains to proceed w thout expert
testinmony where the negligence is so apparent that a | ayperson
wi th general know edge woul d have no difficulty recognizing it.

See Jarboe v. Harting, Ky., 397 S.wW2d 775, 778 (1965); Harnon

v. Rust, Ky., 420 S.W2d 563, 564 (1967); Maggard v. MKel vey,
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Ky. App., 627 S.W2d 44, 49 (1981). A simlar result has been

reached in dental nalpractice actions. See Butts v. Watts, Ky.,

290 S.W2d 777, 779 (1956).

Because Kentucky courts all ow nedi cal and dent al
mal practice clains to proceed absent expert testinony where the
negligence is so apparent that a | ayperson with genera
know edge woul d have no difficulty recognizing it, we see no
reason why such a rule should not be extended to | egal
mal practice clains. Stephens’s allegation that Denison failed
to communicate a plea offer to himuntil such tine as it could
no | onger be accepted would fall within the aforenentioned
exception. Thus, his failure to identify an expert witness is
not, by itself, fatal to his claim Therefore, we concl ude that
the circuit court erred in granting summary judgnent in favor of
Deni son based solely on Stephens’s failure to identify an expert
Wi t ness.

Al t hough we have concluded that the circuit court
erred in granting Denison’s summary judgnent notion based on
Stephens’s failure to have an expert witness to support his
claim we neverthel ess believe the court, for a different
reason, correctly granted the notion.! Although the court did

not address Denison’s argunent that Stephens was required to

1 An appellate court may affirma trial court for any reason sustainable in
the record. See Kentucky Farm Bureau Mut. Ins. Co. v. Gay, Ky. App., 814
S.W2d 928, 930 (1991).




obtai n postconviction relief as a prerequisite to bringing his
mal practice claim we believe the argunent has nerit. In Ray v.
Stone, Ky. App., 952 S.W2d 220 (1997), this court addressed the
issue in a case involving facts simlar to those in this case.
In the Ray case, Ray pled guilty to the charge of trafficking in
a controll ed substance (cocai ne) and was sentenced to nine years
in prison pursuant to a plea agreenent with the Commonweal t h.

DU and PFO | charges were dism ssed under that agreenent.

Ray’ s postconviction notions to have the judgnent vacated or set
asi de were unsuccessful .

Ray all eged that the attorney representing him
negligently perforned his professional duties and
responsibilities, and Ray filed a civil action in the circuit
court alleging legal mal practice. The attorney noved the court
to grant himsumrmary judgnment. The circuit court granted the
notion, and Ray appeal ed.

On appeal this court affirnmed the circuit court’s
summary judgnent and stated that “[t]here being no fact question
concerning his innocence, public policy conpels us to concl ude
that any acts or om ssions by attorney Stone are not the cause
of Ray’ s all eged damages. |Instead, Ray nust accept as the sole,
proxi mate, and produci ng cause of the indictnent, conviction,
and resultant incarceration, his own unlawful conduct.” Id. at

224. This court further stated that it supported the public



policy that prohibits financial gain resulting directly or

indirectly fromcrimnal acts. Id.

Quoting In re Laspy’'s Estate, 409 S.W2d 725, 728 (M.

App. 1966), this court reasoned that allowing Ray to maintain a
mal practice action against his attorney would allow him*“to
profit . . . or take advantage of his own wong, or to found a
claimupon his iniquity or to acquire property by his own
crime.” 952 S.W2d at 224. This court further expl ained that
“I[bljefore it can be denonstrated that the attorney’ s actions
were the proxi mate cause of his damages, the plaintiff nust
establish his innocence.” |d. Finally, based on Ray’'s guilty
plea and the lack of a fact issue concerning his innocence, the
court reasoned that the attorney was entitled to sunmmary
judgnment. 1d. at 225.

A case with facts simlar to those in this case was

before the Ghio Suprenme Court in Krahn v. Kinney, 538 N E. 2d

1058 (GChio 1989). In that case Krahn's attorney did not

communi cate a plea offer by the prosecutor to dism ss Krahn's
charges in return for her willingness to testify against anot her
of her attorney’s clients. As a result, Krahn later pled guilty
to a m sdeneanor offense pursuant to her attorney’'s advice and
wi t hout the benefit of knowi ng the plea offer. Krahn then

retai ned another attorney and filed a civil action against her



first attorney for legal mal practice arising fromhis
representation of her in the crimnal case.

The case eventually cane before the Chio Suprene
Court, which affirmed a | ower appellate court’s reversal of a
summary judgnment in favor of the attorney. Quoting fromthe
| ower appellate court, the Chio Suprene Court reasoned that
Krahn’s injury “is not a bungled opportunity for vindication,
but a | ost opportunity to mnimze her crimnal record.” Id. at
1061. The court reasoned that the situation was simlar to that
in civil cases where the attorney fails to disclose a settlenent
offer. 1d. The court concluded that “a plaintiff need not
all ege a reversal of his or her conviction in order to state a
cause of action for legal mal practice arising from
representation in a crimnal proceeding.” Id.

Despite the holding of the Chio Suprene Court in the
Krahn case, a majority of states that have addressed the issue
have concl uded that postconviction relief is a prerequisite to
mai ntai ning a | egal mal practice action arising out of crimna

representation. See Canaan v. Bartee, 72 P.3d 911, 914 (Kan.

2003).2 In the Canaan case, the Kansas Suprene Court stated that

many courts have cited equitable principles, such as a concern

2 The court in the Canaan case cited numerous opinions from ot her
jurisdictions that held that a plaintiff nust show exoneration by
postconviction relief before nmaintaining a cause of action for |egal
mal practice. See id. at 915-16.




that a defendant should not be allowed to profit fromhis or her
illegal conduct and that it is inproper to shift the burden of
responsibility for the crine away fromthe crimnal and to his
attorney, as a justification for the exoneration rule. Id. at
916. Further, the court held that “w thout exoneration, it
cannot be said that the attorney’ s actions were the proximate
cause of the guilty crimnal’s injury.” 1d. The court
concl uded that unless the defendant obtained relief fromhis
conviction or sentence, then his own actions are presuned to be
the proximate cause of his injury. Id.

We agree with the principles discussed by the Kansas
Suprene Court in the Canaan case and followed by a panel of this
court in the Ray case. Therefore, because Stephens has not
obt ai ned exoneration fromhis conviction and sentence through
postconviction relief, he may not maintain a cause of action
agai nst Denison for |egal malpractice. 1In short, the circuit
court properly awarded sunmary judgnent in Denison s favor
because there was no genuine issue of material fact in this
regard. See Kentucky Rules of Civil Procedure (CR) 56.03.

The judgnent of the Jefferson GCrcuit Court is
af firnmed.

M NTON, JUDGE, CONCURS.

TAYLOR, JUDGE, CONCURS IN RESULT ONLY.
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