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BEFORE: COMBS, CH EF JUDGE; M NTON AND VANMVETER, JUDGES.
VANMVETER, JUDGE: This is a petition for review from an order
entered by the Wirkers’ Conpensation Board (Board) vacating and
remandi ng the opinion and award of an adm nistrative |aw judge
(ALJ) in favor of the claimant, appellant Keith M d oyd. For
the reasons stated hereafter, we affirmthe Board s deci sion.

C oyd began working for CMJ CLA Conpany (CMC) as a
machi ne operator in the conpany’ s Paris, Kentucky location in

m d-1999. On April 15, 2002, while extracting a stuck al um num



wheel from a casting nmachi ne, C oyd devel oped a pain between his
shoul der bl ades. He received energency roomtreatnent and was
off work for three days following the incident. Coyd then
returned to light duty work and continued to be treated through
the use of nedication, a TENS unit, and physical therapy.
Approxi mately one nonth |ater, C oyd conplained to a supervisor
that he was in so much pain that he needed to be excused from
work. Cloyd was told to lie down, but he left work after
feeling no relief. The next day he was term nated for wal ki ng
off the job. Coyd continued to have pain and tenderness in the
affected area, and his treating physicians restricted his
activities. Since his termnation he has perfornmed part-tine,
[ight jobs for a body shop.

Cloyd filed a workers’ conpensation claimin January
2003. A hearing was conducted and the ALJ found C oyd to have a
5% permanent inpairnment rating as a result of the April 2002

wor kpl ace injury. The ALJ stated:

The Plaintiff’'s testinony was credible
regardi ng the circunstances of his injury at
work on April 15, 2002. Dr. MElI downey
specifically related the Plaintiff’s current
back problens to the work injury on Apri

15, 2002. Dr. Best indicated that the
Plaintiff’s back problens were related to
causes other than his work injury. Dr.
Menke failed to specifically address
causation. In this instance, the

Adm ni strative Law Judge finds Dr.

McEl downey to be persuasive. Therefore the
Plaintiff’s current back condition is
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related to his work injury on April 15,
2002.

CMC requested reconsideration alleging that the benefit paynent
anount had been m scal cul ated and that the ALJ had erred by
relying on the report of Dr. MEl downey because the physician
had not been provided with Coyd s conplete nedical history. In
response, the ALJ corrected the benefit paynment anount but
declined to reconsider the inpairnent rating, stating:

As it regards the sufficiency of findings on

pre-existing disability and/or causation, it

is found that the Plaintiff is supported in

his position that the described work injury

is the cause of his nedical inpairment and

t hus the cause of his Cccupationa

Disability. Plaintiff was engaged in ful

time work prior to the alleged onset date,

and there is no credi ble evidence that he

had a permanent inpairnment to his md or

upper back before that tine.

On appeal the Board found O oyd' s extensive nedica
history relevant to the April 2002 injury. That history shows
that C oyd has been treated for obesity since the age of five,
and that he has suffered froma range of enotional and anxiety
issues. In 1987 Coyd was in a notor vehicle accident, which
resulted in abrasions to his back bel ow the right shoul der bl ade
and to his upper extremties. |In 1991 C oyd received treatnent
for neck disconfort, and in 1992 he fell froma | adder at work,

injuring his md-back on the right side. In 1994 d oyd slipped

and fell at work, striking his back and head. According to the



Board, x-rays of the cervical area were interpreted as normal,
but

[t]he thoracic filns denonstrated mld

| ateral wedging of the T8 vertebral body on
the right with mld irregularity of the end
plates at T7-8 and T8-9 consistent with
degenerative changes. Dr. A Koriakin

di agnosed Cloyd as suffering frommld to
noder at e degenerati ve di sc di sease of the
thoracic spine fromT7-9. He al so diagnhosed
mld |ateral wedging deformty of T8, which
he thought could represent a renote injury
to that area.

Cl oyd received anot her diagnosis of thoracic strain in August
1994 and a work hardeni ng program was prescribed. Despite a job
change in May 1995, which elimnated heavy lifting and
straining, Coyd continued to have pain and found it necessary
to cease that enploynent. Next, as stated by the Board,
[0o] n Decenber 10, 2001, d oyd reported

to the Bourbon County Hospital energency

roompresenting with a history of severe

back pain, which he described as

excruci ating. On Decenber 12, 2001, it was

recorded that three days earlier while

sitting in a chair, Coyd had a sudden onset

of severe sharp md back pain with radiation

t hrough his m d substernal chest

anteriorally.
A few nonths later, on April 15, 2002, Coyd incurred the injury
that is at issue before us.

The record includes the reports of three physicians

who exam ned Cloyd. On April 18, 2003, a nedical evaluation was

conducted by Dr. MElI downey, who di agnosed C oyd as suffering



fromchronic md to upper thoracic strain/sprain, which he
attributed directly to the April 2002 work injury. Dr.

McEl downey found that C oyd had reached maxi mum nedi ca

i nprovenent and assessed a 5% inpairnent to the whol e person
based on the nost recent AMA Guides. As noted by the Board, Dr.
McEl downey’ s report contained nothing pertaining to Coyd's
extensi ve nedi cal history.

Dr. Menke exanmined Cloyd three tines over the sunmer
of 2002. He reported that a thoracic MRI showed no specific
abnormalities of the thoracic spine. He opined that C oyd was
not eligible for a permanent partial inpairnment rating above 0%
Dr. Menke did not indicate that he had been privy to Coyd s
past nedi cal history.

Dr. Best’s evaluation took place on May 28, 2003. His
report specifically nentioned Coyd s previous nedical history
and included a chronological listing of his back injuries. Like
Dr. Menke, Dr. Best reported that no objective abnormality
exi sted. He opined that Coyd s chronic obesity, which
previ ously had been described as resulting in a severe postural
abnornmality, was the source of his continuing pain. 1In |ine
with Dr. MEl downey’'s findings Dr. Best also found that C oyd
suffered a 5-8% inpairnment to the whole person according to the
AMA CGuides. Unlike Dr. MEIdowney, Dr. Best specifically stated

the i ssue of causation as foll ows:



Wiile M. Cloyd neets criteria for DRE
Thoracic Category Il, this is not related to
the work injury of April 15, 2002. dearly,
t he medi cal records revi ew denonstrates
degenerative changes with thoracic spine
i ppi ng and conpression deformty. These
changes were noted back to 1994. X-ray of
the thoracic spine of May 16, 1994, noted:
 MId lateral wedge deformty of T8.

» Degenerative disc disease of the
thoracic spine, T7 through T9, mld to
noderate with irregularities of
endpl ates of T7-8 and T8-9

I ndeed, the MRI of the thoracic spine dated
June 13, 1994, noted:
* Hypertrophic lipping involving the
anterior aspect of the lower thoracic
vertebral bodies

Therefore, the patient in 1994 net criteria

for Thoracic DRE Category Il. He continues
to meet only criteria for Thoraci c DRE
Category Il and, therefore, has no

addi tional inpairment and certainly no
i mpai rment that objectively can be rel ated
to the work injury of April 15, 2002.

The Board vacated and remanded the ALJ’ s opinion

stating that the ALJ's findings of fact were insufficient

i ght

in

of the fact that

“the evidence establishing a pre-existing

active inpairnment appears to be uncontradicted.” The Board found

that the ALJ did not provide adequate reasons for

rejecting such

uncontradi cted evidence. This petition for review foll owed.

Cl oyd contends that the Board erred in vacating the

ALJ’ s deci sion because KRS Chapter 342 establishes the ALJ as

the sole fact-finder and the ALJ's decision was supported by



substantial evidence. After a review of the evidence we
di sagr ee.

An ALJ’s finding in favor of a claimant nust be based
on substantial evidence. Special Fund v. Francis, Ky., 708
S.W2d 641 (1986). As stated in Snyzer v. B.F. Goodrich
Chem cal Conpany, Ky., 474 S.W2d 367, 369 (1971),

“[s]ubstantial evidence nmeans evi dence of substance and rel evant
consequence having the fitness to induce conviction in the m nds
of reasonable nen.”

Here, the record indicates that O oyd had an extensive
medi cal history predating the April 2002 injury. Neither Dr.
McEl downey, Dr. Menke, nor the ALJ specifically addressed the
essential issue of whether Coyd had a pre-existing active
i mpai rment test contributed to the permanent inpairnment rating
which followed the April 2002 injury. See KRS 342.0011(35). As
this finding nmust be nade by the fact finder, the Board
correctly concluded that the ALJ s decision nust be vacated and
remanded for additional findings of fact. Only then may there
be neani ngful review of the ALJ's decision. Shields v.
Pittsburg & M dway Coal M ning Conpany, Ky. App., 634 S.W2d 440
(1982).

Finally, Coyd contends that the Board m sconstrued
t he AMA CGui des by concluding that he was inpaired prior to the

April 2002 injury. However, the Board in fact did not reach



t hi s conclusion, but instead vacated and renmanded the claimto
the ALJ for additional findings relating to this nmatter. There
is no nmerit to this claimon appeal.

For the reasons stated above, we affirmthe Board's
deci si on.

M NTON, JUDGE, CONCURS

COVBS, CH EF JUDGE, CONCURS AND FI LES SEPARATE
OPI NI ON.

COVBS, CHI EF JUDGE, CONCURRING In relying on the
report of Dr. MElIdowney, the ALJ acted within the scope of his
prerogative to accept or select testinony/evidence which he
found credi ble or persuasive. It appears that Dr. MEl downey
had an inconplete nedical history before him—-- a fact that
detracted fromthe soundness of his diagnosis. Therefore, the
ALJ erred because of the underlying error in the nedical
opinion. Wiile we are affirmng the Board' s concl usion that the
findings of the ALJ | acked substantial evidence, | would note
that we are correcting an error based on an inconplete record

rat her than upon faulty reasoning of the ALJ.
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