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KNOPF, JUDGE: Bobby Adans appeals from an opi nion and order by
the Workers’ Conpensation Board (Board) which affirnmed an opinion
and award by the Adm nistrative Law Judge (ALJ). Adans argues
that the ALJ erred in accepting a physician’s inpairnent rating
usi ng the Di agnosi s-Rel ated Esti mates (DRE) nethod over anot her

physician’s inpairnment rating using the Range-of-Mtion (ROV



model. Adans insists that the Fifth Edition of the American

Medi cal Association’s Quides to the Eval uati on of Pernanent

| npai rment (CGui des) requires the use of the ROM nodel in his

case. Adans al so argues that the ALJ erred by allowing his
enpl oyer credit for overpaynent of tenporary total disability
(TTD) benefits which it paid while his claimwas pending. W
concl ude that the Board properly anal yzed both issues, and hence,
we affirm

Wil e enployed as a mne electrician for Coastal Coal,
Adans sustained a work-rel ated back injury on October 9, 2001.
He did not return to work after that injury. On April 25, 2002,
Adans filed clainms for benefits based upon that injury, coa
wor kers’ pneunoconi osis, and hearing | oss. The pneunoconi osi s
cl ai mwas bifurcated and eventually dismssed. The hearing | oss
and back-injury clains were consolidated and were | ater anmended
to include psychol ogi cal overlay attributable to the injury.
Coastal Coal conceded that Adans has a work-related injury and a
permanent partial disability but disputed Adans’ s assertion that
he is totally occupationally disabl ed.

Coastal paid tenporary total disability (TTD) benefits
to Adans at the rate of $530.07 per week from COctober 9, 2001,
t hrough January 27, 2002. 1In an agreed order entered on March

11, 2003, the ALJ directed Adans to undergo a vocationa



rehabilitation evaluation and reinstated TTD benefits until the
evaluator’s report was submtted.

In support of his back-injury claim Adans primarily
relied on the reports and depositions of his famly physician,
Dr. Ricky E. Collins, and Dr. Janmes Tenplin, an occupationa
medi ci ne and chronic pain specialist. Dr. Collins was of the
opi nion that Adans had degenerative disc di sease which was
aggravated into disabling reality by the work-related injury.
Dr. Collins stated that Adans could no longer return to his
previ ous work, and he doubted that Adans could perform any type
of work due to his chronic pain. However, Dr. Collins admtted
that he had very little to do with the treatnment of the injury,
and he did not assign a functional inpairnment rating.

In his report, Dr. Tenplin assigned Adans a 17%
functional inpairnent rating to the body as a whole. This rating
conbi ned a 5% functional inpairnent for a DRE | unbar category |1,
a 5% functional inpairnment for a conpression fraction of the L2
vertebra, a 5% functional inpairnment under the DRE cervica
category Il and a 3% functional inpairnent for noderate pain.
Dr. Tenplin placed significant restrictions on Adans’'s physi cal
activities, and agreed with Dr. Collins that Adans coul d not
return to the type of work which he had perforned prior to the
injury. In his testinony, however, Dr. Tenplin stated that he

woul d assign a 28% functional inpairnment rating for these



conditi ons based on the ROM nodel. When asked about the
conflicting ratings, Dr. Tenplin stated that he did not find the
ROM net hod appropriate when preparing his Form 107-1, but he felt
t hat the ROM nbdel was nore accurate because Adans has nulti -
| evel disc involvenent or has suffered nmultiple injuries to the
same spinal region

Dr. Janes R Bean, a neurosurgeon, was assigned to
treat Adans by Coastal’s workers’ conpensation carrier. 1In
eval uating Adans’s back injury, Dr. Bean assigned a 5% functiona
i mpai rment rating under the DRE nodel. Dr. Bean did not believe
that the ROM net hod was an appropriate neasure to determ ne
functional inpairnment because he did not find any nmulti-| evel
i nvol venent in Adans’s | unbar spine region. However, Dr. Bean
admtted that an MRl had shown problens at nmultiple |evels of
Adans’s spine. |In addition, Dr. Bean testified that he did not
use the ROM net hod because he questioned its accuracy. Coastal
also relied on the report and testinony of Dr Russell Travis, who
al so assessed a 5% functional inpairnment rating using the DRE
nodel .

After considering the evidence, the ALJ found that Drs.
Bean and Travis properly assessed Adans using the DRE nodel, and
that Adans has a 5% functional inpairnment rating to the body as a
whol e as a result of his lunbar spine condition. The ALJ found

t hat Adans has an additional 10% functional inpairnment rating for



hi s psychol ogi cal inpairnment, for a total functional inpairnent
of 15%* The ALJ further found that Adans is unable to return to
hi s previ ous enpl oynent.

However, the ALJ expressed concerns about Adans’s | ack
of effort in pursuing vocational rehabilitation. The vocationa
eval uators reported that Adanms had the ability to obtain
retraining at the conmunity and technical college |level. Adans
did enroll in a class for a short tine and was able to perform
adequately. But Adans withdrew fromthe class, citing his back
pain. Wile the ALJ did not believe that Adans was malingering,
the ALJ concluded that Adans “is not as physically and
acadenical ly i ncapabl e as he perceives hinmself and presents
hinmself to be.” Consequently, the ALJ denied his claimfor
vocational rehabilitation benefits.

Accordingly, the ALJ ordered Coastal to pay TTD
benefits to Adans at the rate of $530.07 per week from Cctober
10, 2001, through January 14, 2002, and thereafter based on a 15%
permanent partial disability nultiplied by 3.2,2 at the rate of

$190. 82 per week for a maxi num of 425 weeks. The ALJ all owed

! The ALJ further found that Adams’s functional inpairment for
occupational hearing loss is |l ess than 5% and under KRS
342.7305(2), he was not entitled to benefits for his hearing |oss
claim Adans has not appeal ed this finding.

2 KRS 342.730(1)(b).



Coast al

to take credit for all conpensation which it paid to

Adans prior to the award.

ALJ erred in relying on Dr.

Adans then appealed to the Board, arguing that: (1) the

Bean’ s assessnent of an inpairnent

rating for Adans’ s |unbar spine using the DRE nethod rather than

t he ROM net hod; and (2) Coastal is not entitled to credit for

over paynment of TTD benefits because it nade those paynents

voluntarily. In an opinion entered July 6, 2004, the

rejected both of these argunents.

Board

Adans rai ses theses sane two

i ssues on appeal to this Court. After thoroughly considering the

record,

the briefs and the authorities cited therein,

we adopt

the foll owi ng portion of the Board' s opinion with Board Menber

Young witing:

[ The Guides] instructs that, in

assessing a spinal inpairnent rating, “[t]he
DRE nethod is the principal nethodol ogy used

to eval uate an individual who has had a
distinct injury.” Qides, p. 397; see also,
Qui des, p. 374. The Cuides also instructs,
however, that “[t]he ROM nethod is used in

several situations,” including “[w hen there

is multilevel involvenent in the same spina
region (e[.]g[.], fractures at nultiple
| evel s, disk herniations, or stenosis with
radi cul opathy at nmultiple Ievels
orbilaterally).” CGuides, pp. 379, 380; see
al so, Cuides, p. 374.

Adans points out that when Dr. Janes
Tenplin was questi oned concerning the
foregoi ng | anguage fromthe CGuides, Dr.

Tenplin agreed a fracture and a herniation at

the sane |l evel qualified Adans’ case for

exception fromuse of the DRE nethod. Adans



al so correctly points out that Dr. Tenplin,
who assessed an inpairnent rating for Adans’
| umbar spine injury at 5% pursuant to the DRE
nmethod in his witten Form 107-1, agreed in
hi s deposition that inpairnment should be
assessed pursuant to the ROM net hod. Adans
argues the ALJ was required by the Guides to
accept Dr. Tenplin's deposition testinony,
assessing a 28% inpairnent rating for the

| unbar spine injury, over other inpairnent
ratings in evidence because the only

i npai rment rating of record for the | unbar
spi ne injury which was assessed pursuant to
t he ROM net hod was that assessed by Dr.
Tenplin in his deposition.

Adans’ argunment overl ooks pertinent
deposition testinony fromDr. Janes R Bean.
Included in Dr. Bean’ s deposition testinony
regardi ng his evaluation of inpairnment under
the DRE nethod is the foll ow ng testinony
addressi ng the appropriateness of eval uation
under the ROM net hod:

And, Doctor, are you famliar
th the range of notion nodel -

Yes.

-- for lunbar spine

i npai rment s?
Yes.
Now, did you find any nulti-
| evel involvenent in the | unbar
spine region with this patient, as
in multiple fractures, herniations,
bul ges, et cetera?
A No.

O > 20

O >

The foregoing testinony constitutes
substanti al nedi cal evidence supporting the
finding made at page 14 of the ALJ's opinion
“that Dr. Bean was justified in using the DRE
nodel and expl ained that justification.”
Since Dr. Bean did not find any nulti-|eve
i nvol venent in the |unbar spine region, he
used t he DRE net hod.

Adm ttedly, as Adans points out on
appeal, Dr. Bean agreed, in response to
guestioning at his deposition, that an M



showed “problens at nultiple |evels.” Adans
points to nothing in the nedical evidence,
however, which requires a fact finder to
equate a general concession that there are
“problens at nmultiple levels” with an

adm ssion that there is “nulti-Ievel

i nvol venent in the |unbar spine region” of a
type and degree requiring use of the ROM

met hod under the Cuides.

Adans al so correctly notes Dr. Bean
testified he could not recall using the ROM
met hod “in the past ten years” because he
bel i eved that nethod to be inaccurate and
unreliable. 1In light of the other nedica
evi dence of record in this case, however, we
sinply cannot say as a matter of law that Dr.
Bean’s inpairnent rating assessnent does not
constitute substantial evidence. In addition
to inpairnment ratings assessed by Dr. Bean
and Dr. Tenplin, the record al so contains an
i mpai rment rating assessed by Dr. Russell L
Travis. Although Dr. Tenplin testified in
his deposition that the ROM nmet hod was the
appropriate nethod to use in assessing
i npai rment in Adans’ case, we agree with the
respondent it is not insignificant that the
witten inpairnment ratings fromDr. Tenplin,
Dr. Bean and Dr. Travis were all assessed
usi ng the DRE net hod.

“[ T] he proper interpretation of the
Qui des and the proper assessnent of an
i mpai rment rating are nedical questions.”
Kentucky River Enterprises, Inc. v. ElKins,
Ky., 107 S.W3d 206, 210 (2003). [. . .]

Al t hough Adans di sagrees with the ALJ' s
acceptance of the inpairnment rating assessed
by Dr. Bean, the ALJ, as fact finder, is the
sol e judge of the weight to be afforded the
evidence and credibility of the w tnesses.

Par anmount Foods, Inc. v. Burkhardt, Ky., 695
S.W2d 418 (1985). When the nedical evidence
is conflicting, as here, the ALJ has the

di scretion to choose whom and what to
believe. Pruitt v. Bugg Brothers, Ky., 547
S.W2d 123 (1977). The ALJ has the absolute
right to believe part of the evidence and

di sbel i eve other parts, whether it conmes from




the sane witness or the sanme party’s total
proof. Caudill v. Ml oney’'s D scount Stores,
Ky., 560 S.W2d 15 (1977). So long as the
ALJ’ s decision is supported by any evi dence
of substance, as it is in this case, we nmay
not reverse. Special Fund v. Francis, Ky.,
708 S.W2d 641 (1986).

Adans al so contends on appeal that
Coastal is not entitled to any credit for
over paynent of tenporary total disability
(“TTD’) benefits because, Adans all eges,
those TTD benefits were voluntary paynents.
Adans cites Triangle Insulation and Sheet
Metal Conpany v. Strateneyer, Ky., 782 S. W 2d
628 (1990). That case does not support
Adans’ al |l -or-nothing position.

In Triangle I nsulation and Sheet Met al
Conpany v. Strateneyer, the Court did provide
sonme gui dance with regard to an enpl oyer’s
right to a credit for TTD paynents
voluntarily made before a workers’
conpensation claimis filed. |In that case,
an overpaynent of TTD benefits resulted
because the claimant ultimtely was found to
have reached maxi mum nedi cal i nprovenent
(“MM”) at a date earlier than the date on
whi ch the enpl oyer had ceased paying TTD
benefits. The specific issue addressed in
t he case was “whether an enpl oyer gets credit
on a dollar for dollar basis or on a week by
week basis when the enpl oyer nakes vol untary
paynents which are higher than the eventua
actual award.” 1d., at p. 629. Triangle
I nsul ation argued “that a dollar for dollar
credit should be permtted because only past
due, not future, benefits were affected.”
Id., at 629. The Court held “that when a
claimant’s future benefits are not affected,
t he enpl oyer shall be allowed a full dollar
for dollar credit on past benefits.” 1d., at
630.

Clearly, the holding in Triangle
I nsul ati on and Sheet Metal Conpany v.
Strateneyer recogni zed an enployer’s right to
a credit against past benefits for voluntary
TTD over paynents nmade before the filing of a
claim Mreover, the case did not hold that




an enpl oyer may not receive a credit against
future benefit paynents.

The Strateneyer case discussed Cenera
El ectric Conpany v. Mrris, Ky., 670 S. W 2d
854 (1984) and WT. Sistrunk & Conpany V.
Kells, Ky. App., 706 S.W2d 417 (1986), cases
in which dollar for dollar credits were
di sall owed in favor of week for week credits.
Nei t her Morris nor Kells prohibited credits
agai nst future benefit paynents.

The Strateneyer case al so enbraced the
rati onal e of Western Casualty & Surety
Conpany v. Adkins, Ky. App., 619 S.W2d 502
(1981), and validated the holding in Adkins:

The rationale in Western Casual ty
and Surety v. Adkins, Ky.App., 619
S.W2d 502 (1981) recogni zed t hat
it would be counter productive to
penal i ze an enpl oyer who
voluntarily paid weekly benefits to
an injured enpl oyee in excess of
the ultimate liability and coul d
result in discouraging such
vol untary paynents which woul d be
detrinental to the injured enpl oyee
in the long run. In Adkins, the
enpl oyer was entitled to credit
agai nst the final award for the
entire anmount of the voluntary
paynents. The fact that in Adkins,
supra, the award was an open ended
total disability does not
contradict this situation which
i nvol ves future periodic benefits.
Id., at 629-630.

The Strateneyer case further expl ai ned,
with respect to an enployer credit for
over paynent:

The two net hods of conputing credit
[dol lar for dollar and week by
week] are not mutual ly exclusive.
It is inportant to encourage

enpl oyers to make voluntary
paynments to injured enpl oyees.

10



Enpl oyers are not obligated to pay
benefits until a claimhas been
litigated and an award entered.

Such paynents are voluntary. The

ci rcunst ances involved in each

specific case nust be carefully

eval uated so that the enployee is

not unduly harned and the enpl oyer

i s encouraged to nmake voluntary

payment s.

Id., at 630.

In Adans’ case, the ALJ awarded “credit
for any anmounts of conpensation heretofore
paid.” The TTD overpaynent in Adans’ case
was made pursuant to an agreed order which
was signed as a result of the ALJ' s request
t hat Coastal resune paynent of TTD benefits
whi | e Adans pursued a vocationa
rehabilitation evaluation. The agreed order
acknow edged that Adans was to be referred
for a conprehensive eval uation, and that
Coastal would resune TTD paynents.

The ALJ found in his opinion that
vocational rehabilitation was a contested
i ssue reserved by Coastal. The finding is
supported by a benefit review conference
order and nenorandum dated February 11, 20083.
The subsequent agreed order resunming TTD
paynents did not w thdraw vocationa
rehabilitation as a contested issue.

The ALJ further found, based on Adans’
performance in the vocational rehabilitation
process, that Adans had no interest in
vocational rehabilitation. Adans does not
argue on appeal that there is no substantia
evidence in the record to support this
finding. Qur review of the record convinces
us that the finding, while perhaps not
conpell ed, is supported by substantia
evi dence in the record.

Finally, in support of his argunent that
Coastal should receive no credit for TTD
over paynment, Adans contends (1) that Coastal
did not raise TTD as a contested issue at the
benefit review conference, and (2) that
Coastal waived TTD paynents as a contested

11



issue in the agreed order reinstating those
benefits. The benefit review conference
order and nenorandum dated February 11, 2003
reflects that extent and duration were
preserved as contested issues. This would
enconpass the extent and duration of TTD.
The agreed order reinstating TTD benefits
nmerely acknow edged TTD benefits were being
reinstated. It did not waive extent and
duration as contested issues. W reject
Adans’ invitation to order permanent parti al
disability benefits to run fromthe | ast date
TTD paynments were made rather than fromthe
dat e Adans reached MM.

Accordingly, the July 6, 2004, opinion and order of the

Wor kers’ Conpensation Board is affirmed.

ALL CONCUR
BRI EF FOR APPELLANT BRI EF FOR APPELLEE
BOBBY ADANE: COASTAL COAL COVPANY
Thomas W Moak Walter A Vard
Moak & Nunnery, PSC Thomas C. Donki n
Prest onsburg, Kentucky Clark & Ward

Lexi ngt on, Kent ucky

12



