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BEFORE: JOHNSON AND TAYLOR, JUDGES; M LLER, SEN OR JUDGE.!
JOHNSON, JUDGE: W/l la Sherwin has appeal ed froma decree of

di ssolution of the Mason Circuit Court entered on August 19,
2003. Having concluded that Wlla' s claimthat the decree of

di ssolution did not accurately reflect the terns of the parties’
property settlenment agreenent was not preserved for appellate

review, and that any error the trial court may have committed by

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



not conducting a hearing regarding Wlla s notion to alter,
amend, or vacate was harm ess, we affirm

The relevant facts of this case are sinple and not in
di spute. WIla and Robert Sherwin were married in Washi ngton,
Mason County, Kentucky on August 15, 1992.2 On April 11, 2002,
Wlla filed a petition for dissolution of marriage in the Mason
Circuit Court. In her petition, Wlla requested the trial court
to award her tenporary and pernmanent spousal naintenance, to
assign all non-marital property to the appropriate party, and to
divide the marital property and debt “in just and fair
proportions.”

On January 7, 2003, after various notions were filed
by both parties, the trial court entered an order scheduling a
final hearing date for March 20, 2003. The order stated that
t he purpose of this hearing would be “to determ ne the matters
of marital debts, division of marital property, assignnment of
non-marital property and assi gnnent of spousal property[.]”

On the day of the schedul ed hearing, WIlla and Robert,
along with their respective attorneys, spent several hours
negoti ating various issues related to the couple’s divorce
proceedi ngs. After purportedly reaching an agreenent, the

attorneys appeared in open court with Wlla and Robert and

2 At the time of their nmarriage, Wlla was 46 and Robert was 59 years of age.
This marriage produced no children.



orally recited various ternms of the agreenent into the record.
The attorneys indicated that Wlla and Robert had agreed to the
following: (1) an item zed division of personal property; (2) a
sale of the marital home with the proceeds to be divided
equally; and (3) an obligation by Robert to pay WIlla $300. 00
per nonth for 48 nonths in spousal maintenance. At that
hearing, Wlla testified that the parties had in fact agreed to
such ternms and that the terns were fair and equitable to both
parties. At the conclusion of the hearing, counsel for Wlla
agreed to reduce the terns of the agreenent to witing and to
submt a copy to the trial court at a later date.

At sonme point following this hearing, WIlla apparently
becane dissatisfied with the ternms of the agreenent, fired her
attorney, and refused to submt a witten agreenent to the tria
court. On August 6, 2003, Robert filed a notion requesting the
trial court to enter findings of fact, conclusions of |aw, and a
decree of dissolution conformng to the terns of the parties’
property settlenment agreenent. Robert attached proposed
findings of fact and conclusions of law to his notion.

I nportantly, no response was filed to this notion. On August
19, 2003, the trial court granted Robert’s notion and entered a
decree of dissolution. Anobng other things, the decree contained

an item zed division of the couple’ s personal property, a



provi sion outlining Robert’s spousal maintenance obligation,? and
a provision requiring the sale of the marital hone.*

On August 20, 2003, WIlla filed a notion to alter,
amend, or vacate the decree of dissolution. As grounds for her
nmotion, Wlla stated (1) that the parties’ property settlenent
agreenment was unenforceable since it had not been reduced to
witing; (2) that the terns of the agreenent were
unconsci onabl e; and (3) that she had not voluntarily agreed to
the agreenent as read into the record. On Septenber 19, 2003,
the trial court entered an order denying Wlla' s notion to
alter, anmend, or vacate after determning that the terns of the
property settlenment agreenent were “not unconscionable.” This
appeal foll owed.

Wlla raises two primary argunents on appeal. She
first clains that the decree of dissolution entered by the trial
court does not accurately reflect the terns of the property
settl ement agreenent reached by the parties during the
negoti ations held prior to the March 20, 2003, heari ng.

However, we decline to reach the nerits of this argunent since

Wlla has not preserved this issue for appellate review

3 The provision stated that Robert “shall pay to [WIla] $300.00 per nonth for
48 nont hs as nmai nt enance begi nning upon entry of the [f]inal [d]ecree.”

4 This provision stated that the honme would first be listed with a realtor,
but that if the property did not sell, a reserved auction would be conducted
“at an agreed upon price.”



As Robert points out in his brief, Wlla has failed to
comply with CR 76.12(4)(c)(iv), which requires “at the begi nning
of the argunent a statenent with reference to the record show ng
whet her the issue was properly preserved for review and, if so,
in what manner.” Furthernore, our review of the record shows

that this issue, i.e., whether the terns in the trial court’s

decree of dissolution conformed to the terns of the parties’
property settlement agreenent, was never raised before the tria
court. In her notion to alter, anmend, or vacate, Wlla nerely
argued (1) that the parties’ property settlenent agreenent was
unenforceabl e since it had not been reduced to witing;® (2) that
the terms in the decree of dissolution were unconscionable; and
(3) that she had not voluntarily agree to the agreenent as read
into the record. Accordingly, since Wlla failed to raise this
claimof error before the trial court, we decline to discuss it

for the first tinme on appeal.’

> Kentucky Rules of Givil Procedure.

6 For a discussion regarding how an oral property settlenent agreenent may
satisfy the witing requirenent of Kentucky Revised Statutes (KRS) 403. 180,
see Call oway v. Calloway, Ky.App., 707 S.W2d 789, 791 (1986) (stating that
“we fail to perceive that an oral agreenment dictated to a court reporter
which is then subsequently transcribed and nmade a part of the clerk’s record,
does not satisfy the requirenent of KRS 403.180 that the agreenent be
‘witten ).

’” See Abuzant v. Shelter Insurance Co., Ky.App., 977 S.W2d 259, 262 (1998)
(stating that certain issues would not be discussed for the first tinme on
appeal “because the trial judge did not rule on these natters and the

[ appel l ants] nade no request for specific findings on theni).




Finally, Wlla clains that the trial court clearly
erred by determning that the parties’ property settl enent
agreenment was not unconscionable. As a basis for this argunent,
WIlla contends that the trial court “failed to have a hearing or
to permt [her] to put on any evidence as to the issue of
fundanmental fairness.” Initially, we note that it is not clear
fromthe record on appeal whether the trial court conducted a
hearing regarding Wlla' s notion to alter, anend, or vacate.®
Regardl ess, the appellant is required to ensure that the
necessary record is provided on appeal.® In the case of a silent
record, the appellate court nmust assunme that the record bel ow
supported the trial court’s ruling.!® Furthernore, we hold that
any error the trial court may have commtted by not conducting a
hearing was harm ess. !

First, Wlla has failed to point to any evi dence
what soever, in either her notion to alter, anend, or vacate, or
in her brief to this Court, in support of her argunent that the
terms of the parties’ property settlenent agreenent were

unconsci onabl e. Moreover, our review of the trial court’s order

8 1n his brief to this Court, Robert stated that Wlla “did not designate the
hearing of this notion to be included in the record on appeal,” which
i ndi cates that a hearing may have been conduct ed.

° Ventors v. Watts, Ky.App., 686 S.W2d 833, 835 (1985).

0 d.

2 91n her brief, Wlla has cited no authority indicating that she was entitled
to a hearing under the circunstances.



denying Wlla s notion to alter, anend, or vacate shows that the
trial judge conducted a thorough review of the decree of

di ssolution, the terns of the property settlenent agreenent
contai ned therein, and of the proceedings |eading up to the
entry of the decree. Sinply stated, we cannot concl ude the
trial court clearly erred in determining that the terns of the
property settlenment agreement were not unconscionable.!? The
witten terns of the decree, coupled with the statenents that
were read into the record on March 20, 2003, shows that the
parties agreed to an item zed and equitable division of real and
personal property, and to a reasonabl e anount of spousa

mai nt enance. Indeed, WIlla specifically testified at the March
20, 2003, hearing that the terns of the agreenent were fair and
equitable to both parties. Accordingly, wthout sone basis for
a claimof fraud or coercion, any error the trial court may have
commtted by not conducting a hearing regarding Wlla' s notion

to alter, anmend, or vacate was harmn ess. '3

12 See Peterson v. Peterson, Ky., 583 S.W2d 707, 712 (1979) (subjecting a
trial court’'s determination regarding the conscionability of a property
settlenent agreenent to the “clearly erroneous” standard of review).

13 See CR 61.01 (providing that “[n]o error in either the adm ssion or the
excl usion of evidence and no error or defect in any ruling or order or in
anything done or omtted by the court or by any of the parties is ground for
granting a newtrial or for setting aside a verdict or for vacating,

nodi fyi ng, or otherw se disturbing a judgnent or order, unless refusal to
take such action appears to the court inconsistent with substantial justice.
The court at every stage of the proceeding nust disregard any error or defect
in the proceedi ng which does not affect the substantial rights of the
parties”). See also Davidson v. More, Ky., 340 S.W2d 227, 229 -

(1960) (stating that an appellate court “will not reverse or nodify a judgnent

-7-



Based on the foregoing reasons, the decree of

di ssolution of the Mason Circuit Court is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Kat hryn B. Hendri ckson Dale L. Horner, Jr.
Maysvi |l | e, Kentucky Maysvi |l | e, Kentucky

except for error which prejudices the substantial rights of the conpl ai ning
party”).



