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BEFORE: COVBS, CH EF JUDGE; M NTON AND VANMETER, JUDGES.
M NTON, JUDGE: Coren Estes appeals following a directed verdict

entered in favor of his forner enployer, Carpenter Conpany

1 Johnny Meguiar’s name is misspelled as “MGuire” throughout the
record.



(“Carpenter”), as well as JimGuthrie, Johnny Meguiar, and Doug
Bul l ock (collectively “the appellees”). Estes was the victim of
a series of bizarre assaults which he alleges were orchestrated
by Bul | ock, anot her enployee of Carpenter. Bullock’ s alleged

i nvol venent served as the basis for several theories of
liability against Carpenter and its managers, Quthrie and
Meguiar. The circuit court directed a verdict in favor of the
appel | ees when it becanme convinced after two days of trial that
there was no evidence connecting Bullock and the assaults. W

are simlarly convinced. So we affirmthe dism ssal.

THE SERI ES OF ASSAULTS

Estes al |l eges that on three occasions, he was accost ed?
by one or two masked i ndividual s* who brandi shed a gun and forced
himto drink a liquid containing doxyl anmi ne* whi ch caused himto
| ose consciousness. The first assault happened on Carpenter’s
prem ses on August 11, 1999, the day before Estes was to retire.

The second and third assaults occurred after Estes’s retirenent

There was sonme dispute before trial about whether these assaults
actually occurred. Qur resolution of the issues on appeal assunes
t hat these assaults did occur as Estes describes them so this
factual question is irrelevant for our purposes.

Estes says there was one comopn assailant involved in all three
assaults. There was al so a second assailant who participated only
in the first assault.

* Doxylamine is an antihi stam ne which causes drowsiness. It is used
by itself as a sleep aid (under the brand nane Unisom or in
conbi nati on with decongestants to treat cold synptons.



on Decenber 19, 2001, and March 18, 2002, at his home. Estes
al l eges that Bull ock was sonehow behind the assaults. He then
buil ds upon that to allege liability on the part of Carpenter,
based on theories of age discrimnation, negligence, and

respondeat superior.

THE EVI DENCE PROFFERED BY ESTES

The only evidence Estes proffered to connect Bull ock
to the assaults is three utterances® of the unknown assailants.®
Estes says that during the first assault, he heard one assail ant
say to the other, “Go tell Dougie we have got him” Estes says
that during the second assault, the assailant said, “M. Estes,
Doug Bul | ock has sent you a Christmas present.” During the
third assault, the assailant said, “You know the drill.” The
adm ssibility of these specific utterances was chal | enged before
trial in the appellees’ nmotion in limne. It was discussed at

length in a pretrial hearing, and Estes filed a nmenorandum

5> W use the somewhat awkward term “utterances” rather than

“statenents” because “statenment” is a termof art within the neaning
of the Kentucky Rul es of Evidence (KRE) regarding hearsay. See

KRE 801(a). Wether these utterances are statenents is an issue
before this court.

On appeal, Estes has barraged this Court with endl ess facts which
are offered ostensibly to connect the assaults with Bullock. For
exanmpl e, the assailant wore the sane jacket in two of the assaults,
and a late 1970's to early 1980’ s nodel Chevrol et pickup was seen in
front of Estes’s house prior to the second and third assaults.

While this type of evidence is relevant to showi ng a comon
assailant, none of it in any way inplicates Bullock



citing reasons in support of admitting these utterances into
evidence at trial. Utimately, the circuit court ordered that

t hese utterances be excluded fromtrial on the grounds that they
are hearsay not falling within any applicable exceptions.
Because this specific evidentiary issue was fairly brought to
the attention of the circuit court before trial, we find that it

is preserved for appellate review’

THE DI RECTED VERDI CT BEFORE ESTES CLOSED H S CASE

Estes asserts that the circuit court erred by
excl uding these three utterances which he believes ultimtely
led the circuit court to grant a directed verdict in error. The
circuit court granted a directed verdict in the appellees’ favor
after two days of trial but before the end of Estes’s proof.
After the second day of trial, the circuit court called the
| awers to the bench for a conference. Noting that none of
Estes’ s evidence presented thus far had connected the assaults
to Bullock, the circuit court asked Estes’s counsel if she
bel i eved, in good faith, that any of the remaining wtnesses®
could do so. Perceiving her answer in the negative, the circuit
court entered a directed verdict in the appellees’ favor. Wile

it is unusual for a court to direct a verdict prior to the close

” Kentucky Rul es of Evidence (KRE) 103; Tucker v. Commonweal th, Ky.,
916 S.W2d 181, 183 (1996).

8 Estes had listed approximately fifty witnesses on his witness |ist.



of a party’s evidence, a court may do so in the unique situation
where “the evidence clearly and definitely discloses no cause of

action.”®

Even if a court were to grant a directed verdict
prematurely, the court’s judgnent may not be set aside if its
ruling was harm ess error. !0

An appellate court reviewing a grant of a directed
verdi ct nmust consider the evidence and all reasonable inferences
and deductions drawn fromthe evidence which support the claim
of the prevailing party.** After the trial court has heard
evi dence on an issue squarely presented before it and has nade
its decision, the reviewi ng court cannot substitute its judgnent

for that of the trial court unless the trial court’s decision

was clearly erroneous. *?

DI SCUSSI ON CF ESTES' S PROFFERD EVI DENCE

On appeal, Estes concedes that the utterances are
hearsay but asserts that the trial court erred by not admtting

t hem under KRE 804(3)!® as statenents agai nst declarant’s

® Lanmbert v. Franklin Real Estate Co., Ky.App., 37 S.W3d 770, 774-775
(2000) .

10 1d. at 775.

1 Meyers v. Chapman Printing Co., Ky., 840 S.W2d 814, 821 (1992).

12

Davis v. Graviss, Ky., 672 S.W2d 928, 933 (1984).

13 Before trial, Estes also raised two other theories regarding why the

utterances are adm ssible. He asserted that they are not hearsay
because they are not offered for their truth but, rather, for their
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interest. The definition of hearsay is famliar: “a statenent,
ot her than one nmade by the declarant while testifying at the
trial or hearing, offered in evidence to prove the truth of the

matter asserted.”!

However, less attention is paid to the fact
that “statenent” is further defined as “(1) An oral or witten
assertion; or (2) Nonverbal conduct of a person, if it is

i ntended by the person as an assertion.” KRE 801 closely
parallels Rule 801 of the Federal Rules of Evidence.® The

Advi sory Committee Note on FRE 801(a) explains the inportance of
intent as follows: “The effect of the definition of ‘statenent’
is to exclude fromthe operation of the hearsay rule al

evi dence of conduct, verbal or nonverbal, not intended as an
assertion. The key to the definition is that nothing is an

assertion unless intended to be one.”?'’

The Kent ucky Suprene
Court has al so recogni zed that the focus under KRE 801(a) is on

the intent of the speaker or actor.'® Wth this definition in

significance as verbal acts or to show his state of nind at the tine
of the assaults. Estes subsequently abandoned these argunents.

14 KRE 801(c).

1> KRE 801(a).

® Fed. Rules Evid. (FRE) 801(a)-801(c) and KRE 801(a)-801(c) are
substantively identical, containing only subtle differences in

punctuati on and capitalization.

" Fed. R Evid. 801, Advisory Conmittee Note to subdivision (a)
(1973).

18 ROBERT G LAWSON, THE KENTUCKY EVi DENCE LAW HANDBOOK § 8. 05[5] at 569- 570
(4'" ed. 2003) (citing as an exanple, Partin v. Conmonweal th, Ky.,
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mnd, we will exam ne each of the three utterances to see if it
meets the definition of hearsay!® and, if so, whether it falls
wi thin the hearsay exception for statenments agai nst the
declarant’s interest. 1In the interest of convenience, we wl|
not limt ourselves to addressing each in the chronol ogica

order in which it was nade.

“MR._ESTES, DOUG BULLOCK HAS SENT YOU A CHRI STMAS PRESENT. ”

Estes asserts that during the second assault, which
occurred shortly before Christmas, the assail ant said,
“M. Estes, Doug Bullock has sent you a Christnmas present.” The
“Christmas present” referred to was the |iquid containing
doxyl am ne which Estes was then forced to drink. This utterance
is a statement within the nmeani ng of KRE 801(a) because the

decl ar ant ?°

is asserting as a matter of fact that Doug Bul |l ock
has sent Estes the |liquid containing doxylamne. The fact that

t he phrase “Christmas present” is sarcastically netaphorical,

918 S.W2d 219, 222 (1996)). Al references to Lawson refer to the
fourth edition of THE KENTUCKY EVI DENCE LAW HANDBOOK unl ess ot herwi se
i ndi cat ed.
19 Because there is no question that all three utterances were nade out
of court, we need not address that part of the definition.
20 Just as using the term“statement” presupposes that the utterance in
question is intended to nmake an assertion, using the term
“decl arant” presupposes that the speaker in question is naking a
statement. See KRE 801(a), (b). Therefore, we will use the generic
term “speaker” where there is a question about whether the utterance
is a statenent.



rather than literal, does not alter the assertive nature of the
utterance since its meaning is easily discernible.? The

adm ssibility of this out-of-court statenment depends on the
purpose for which it is offered. Estes sought to introduce this
statenent to show that Bull ock sent the assailant to his door
with the drug (and presumably the orders to forcibly adm nister
the drug). This is the truth of the matter asserted, the very
use of hearsay which is forbidden. %

Estes asserts that this statenment falls under the
hear say exception KRE 804(b)(3) as a statenent agai nst
declarant’s penal interest. In its order ruling on the notion
inlimne to exclude all three utterances, the circuit court
enpl oyed the follow ng anal ysis of KRE 804(b)(3), which we
adopt, at least with respect to the statenent, “M. Estes, Doug
Bul  ock has sent you a Christmas present”:

Under this exception two requirenments mnust

be net. The first is neant to establish the

necessity of the proffered testinony and the

second is to establish its trustworthiness.

Under this rule the declarant nust be:
1) “unavail able” as a wtness as
defined by KRE 804(a). Under this
rule, “unavailability as a
W tness” includes the situation in

whi ch the declarant [the only
possi bl e applicabl e subsection is

2L JoN W STRONG, MoCORM CK ON EVIDENCE § 250, at 112 n.29 (5'" ed. 1999).

?2 See KRE 801, 802.



KRE 804(a)(5)]: “is absent from
the hearing and the proponent of
the statenent has been unable to
procure the declarant’s attendance
by process or other reasonable
means.”

AND,

2) the statenment nust be:
“A statenment which was at the tine
of its making so far contrary to
t he decl arant’s pecuniary or
proprietary interest, or so far
tended to subject the declarant to
civil or crimnal liability .
that a reasonabl e person in the
decl arant’s position would not
have made the statenent unless
believing it to be true. A state-
ment tending to expose the
declarant to crimnal liability is
not admi ssi bl e unl ess corroborat -
ing circunstances clearly indicate
the trustworthi ness of the state-
ment. A statenent tending to
expose the declarant to crimna
l[iability is not adm ssible unless
corroborating circunstances
clearly indicate the trustworthi-
ness of the statement.”
KRE 804(b) (3).

Can sonmeone whose identity is
absol utely unknown be decl ared “unavai |l abl e”
as a wtness? |If [he] can, can the
statenments attributable to the anonynous
person, nmade while he was in the process of
commtting a crine, be adnmitted under the
second requirenent?

Al t hough hi ghly dubi ous, the answer to
the first question is, arguably, yes. Cases
interpreting this requirenent seemto turn
on the good faith of the proponent in
attenpting to secure the attendance of the



witness.[?°] At this point in the

proceedi ngs, the Court has no reason to
guestion [Estes’s] good faith in his

al | egations concerning the assailants or his
efforts to ascertain their identity or
obtain their testinony for trial.

The theory of the second requirenent is
t hat people don't usually nmake false
statenments which put themin jeopardy
civilly or crimnally. Wen people nmake
personal ly incrimnating statenments, the
t heory goes that the statenents are nore
likely to be true.

In this case the statenents do not put
t he unknown assailant in any additiona
jeopardy. He is in the process of
commtting a crine. Statenents tending to
show who may have enpl oyed himor nay be a
co-conspirator add little or nothing to his
potential jeopardy. The fact that the
identity of the declarant(s) renains anony-
nous and that two statenents were nade
poi nting to “Dougi e” during separate
assaults detracts fromthe trustworthiness
of all of the statenents. Assum ng that the
facts are precisely as stated by [ Estes],
why shoul d anyone believe that the state-
ments of the anonynous assail ants are true?
What are their indicia of reliability?
There are no corroborating circunstances
clearly indicating the trustworthiness of
the statements. The Court concl udes that
t hi s hearsay exception is inapplicable.

On appeal, Estes points to the deposition of WIllis

Shores as providing the corroborating circunstances required by

KRE 804(b) (3).

Shores stated that he was on the tel ephone wth

Estes during the second attack when he heard soneone ring

23

See, e.g.

(3rd ed.
in origi

nal ).
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1993) (citation fornmat altered from parentheti cal

citation



Estes’ s doorbell and say, “M. Estes” and “sent you a Chri stmas
present.” This was followed by shuffling noises, Estes saying
loudly, “Get out of here,” and finally a dial tone. Shores’s
testinmony does not supply the corroborating circunstances
required for a statenent against penal interest. The simlar
requi rement of “corroborating circunstances [that] clearly

i ndicate the trustworthiness of the statenment” for the
admi ssibility of hearsay statenents agai nst penal interest?*
under FRE 804(b)(3) has generally been interpreted to require
corroboration of the truthful ness of the declarant’s statenent
rather than the veracity of the witness relaying the statenent.?®
We hold that this is also the appropriate interpretation of

KRE 804(Db) (3). “As a matter of standard hearsay anal ysis, the
credibility of the in-court witness regarding the fact that the
statement was nade is not an appropriate inquiry.”?® This is

because the witness relaying the declarant’s statenment is

avai |l abl e for cross-exam nation, which will presunably revea

24 Unli ke KRE 804(b)(3), FRE 804(b)(3) requires corroborating
circunstances only where the statenment tending to expose the
declarant to crimnal liability is offered to excul pate the accused.

% See United States v. Seely, 892 F.2d 1, 2-3 (1% Cir. 1989); United
States v. Brainard, 690 F.2d 1117, 1124-1125 (4'" Gir. 1982); and
United States v. Katsougrakis, 715 F.2d 769, 775 (2d Cir. 1983).
See al so Massachusetts v. Drew, 489 N E. 2d 1233, 1240-1241 (Mass.
1986) (appl yi ng Massachusetts common | aw whi ch adopted the
principles of FRE 804(b)(3).

26 McCorM CK ON EVIDENCE § 319 at 328.
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any lack of credibility, nenory, or perception on the part of

" while the declarant is not available for cross-

the witness,?
exam nation.?® At nost, Shores can corroborate that Estes
accurately reported what the declarant said. But Shores’s
testinony offers no support for the truthful ness of the
declarant’s statenment, which is what is required under

KRE 804(b)(3). Thus, we affirmthe circuit court’s ruling that

this hearsay statenment cannot be admitted as a statenent agai nst

penal interest because it |acks the required corroboration. ?°

“YOU KNOW THE DRILL.”

Estes alleges that during the third assault, the
assailant told him “You know the drill.” This neets the first
requi renent of hearsay; it is a statement within the neaning of
KRE 801(a) because it is an oral assertion. |If this statenent

were to be offered for its truthdOto show that Estes was fam i ar

with the routine of the assaultslit would be inadm ssible.
However, Estes sought to offer this statement as circunstantia

evi dence showi ng a common assail ant based on the assailant’s

27 1d. n.28.

2 As noted, KRE 804(b)(3) only applies if the declarant is
unavai l abl e, as defined by KRE 804(a).

2 Estes does not challenge the circuit court’s conclusion that the

assailant’s statement also fails the first conponent of the test for

adm ssibility as a statenent against interest in that it does not

expose the assailant to any additional jeopardy. Therefore, we

affirmon this basis, as well.
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know edge that Estes had been assaulted in a simlar fashion on
previ ous occasions. This is a non-hearsay use. Therefore, we
find that the circuit court erred in deem ng the statenent, “You
know the drill,” as hearsay and, consequently, excluding it.
Because it is not hearsay, it is presunptively adm ssible.
However, the directed verdict was entered agai nst Estes because
he could not link the assaults in any way to Bullock. Merely
bei ng able to show a common assailant in all three assaults
woul d not help Estes establish this connection. Therefore, we
find that the exclusion of the statenment, “You know the drill,”

to be harm ess error.

“G0 TELL DOUG E WE HAVE GOT H M ”

Estes asserts that during the first assault, one
assailant said to the other, “Go tell Dougie we have got him”
This utterance is a command, an instruction. Sone treatises
assert that conmmands, |ike questions, cannot be statenents
wi thin the neaning of FRE 801(a), or presumably KRE 801(a),

because they make no assertion of fact or opinion.3 But this

cat egorical approach has been rejected by many courts and | ega

%0 See, e.g., DavID F. BINDER, HEARSAY HANDBOOK § 2.02 at 18-19 (3d ed.
1991). But see Wsconsin v. Kutz, 671 N.W2d 660, 676 (Ws. Ct.
App. 2003) (noting that cases relied upon for these treatises often
do not entirely rule out the possibility of an assertive directive
or question).

- 13-



scholars as artificial and unduly formalistic.3 W also find
this approach inconsistent with the focus placed on the intent

of the speaker under KRE 801(a). It is illogical to nmake the
grammatical formof an utterancelwhether it is a declarative

sentence, command/instruction, or questionlddispositive in
determ ni ng whet her the speaker intended to nmake an assertion
wi thin the neaning of KRE 801(a).

Any assertion contained in the command, “Co tel
Dougi e we have got him” is necessarily indirect or inplicit.
The Kentucky courts have not specifically addressed whet her
“assertion” in the definition of “statement” in KRE 801(a) is
broad enough to include an inplicit assertion.* As previously

noted, intent is the touchstone for whether an utterance is a

31 McCorM CK ON EVIDENCE § 250 at 112 n.29; Kutz, 671 N.W2d at 564-566.

32 See Kutz, 671 N.W2d at 677-678.

3 By using the term“inplicit assertion,” we seek to distinguish this
matter fromthe comon | aw concept of “inplied assertion.” Under
the common | aw, sonme courts treated the inferences drawn from
nonver bal conduct, which the actor did not necessarily intend to be
assertive, as hearsay, relying on the action’s so-called “inplied
assertion.” The consensus anmpong nost | egal scholars is that an

i nference arising fromsuch nonassertive, nonverbal conduct is no

| onger treated as hearsay under the nodern rul es of evidence but,
rather, as circunstantial evidence of a fact in issue. BINDER

§ 2.05, McCoRM CK ON EVIDENCE, 8 250 at 111-113. But see, Weeler v.
Commonweal th, Ky., 121 S . W3d 173, 183 (2003) (assum ng, Ww thout any
anal ysis of the eyewitness's intent, that a police officer’s
reference to an eyewitness’s lack of hesitation in identifying the
def endant’ s photograph in a photo pack is hearsay because of the
inmplied assertion that the eyewi tness was positive of the
identification). Because this case does not involve nonassertive,
nonver bal conduct, the law on “inplied assertion” has no beari ng.

-14-



statenent within the neaning of KRE 801(a). Can one intend to
assert a matter of fact or opinion indirectly or inplicitly?
Some courts considering this issue have nerely assuned that a
so-called inplicit assertion cannot be an intentional assertion

4

and, thus, cannot be a hearsay statenent.3 However, we join the

5 as well as the United States Court of

majority of state courts,?
Appeal s, Sixth Circuit,® in rejecting this proposition. W
reject this too-narrow definition of “assertion.” |Its plain
meani ng enconpasses nore than nerely conmmuni cating through
sinpl e, declarative sentences. One who states, “It wll stop
raining in an hour,” asserts, or intentionally conmunicates, the
nmessage that it is raining now as clearly as if that person had

said, “It is raining now, but it will stop in an hour.”3 Thus,

it would be absurd to treat only the latter and not the forner

3 E.g., United States v. Zenni, 492 F.Supp. 464, 469 (E.D. Ky. 1980);
United States v. Lewis, 902 F.2d 1176, 1179 (5'" Gir. 1990).

3% See Kutz, 671 NNW2d at 678 n.21 (listing various state positions on

this issue). The Kutz case in general presents a scholarly,

t horough, and well-witten analysis on the issue of inplicit verba
assertions, ultimately holding that inplicit verbal assertions nay
be hearsay statenments under Wsconsin's evidentiary rules. 1d. at
673-681.

% Lyle v. Koehler, 720 F.2d 426, 432-435 (1983).

37 MoCorRM CK ON EVIDENCE, § 250 at 111-112 n.29 (noting that the
utterance, “it will stop raining in an hour,” is hearsay when it is
offered to prove that it is raining because, “the fact to be proved
is a necessary inplication of the utterance.”) See also
Tennessee v. Land, 34 S.W3d 516, 526 n.5 (Tenn. Crim App. 2000).

-15-



statenent as hearsay when offered to prove the truth that it is
rai ni ng now.

This leads to the follow ng questions: howto
det erm ne whet her a speaker intends to nake an inplicit
assertion and, if so, howto determne what that inplicit
assertion is. |In answering these questions, the M chigan Court
of Appeal s found gui dance in the follow ng framework, suggested
by the Advisory Conmittee Note on FRE 801(a) on how to determ ne
whet her nonverbal conduct is intended as an assertion:

When evi dence of conduct is offered on the

theory that it is not a statenment, and hence

not hearsay, a prelimnary determ nation

will be required to determ ne whether an

assertion is intended. The rule is so

worded as to place the burden upon the party

claimng that the intention existed,

anbi guous and doubtful cases will be

resol ved agai nst himand in favor of

adm ssibility. The determ nation involves

no greater difficulty than many ot her

prelimnary questions of fact.
We agree with the Wsconsin court that this framework al so
addressed the appropriate way to deternm ne whether an utterance
contains an inplicit statenent. Moreover, it is consistent with

t he approach that the Kentucky Suprenme Court has already taken

with respect to nonverbal conduct.3® For exanple, in the case of

% Kutz, 671 N.W2d at 679-680.

% LansoN § 8.05[5] at 570.
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Partin v. Commonweal th, *° the Kentucky Suprene Court seemed to

pl ace the burden of trying to prove that nonverbal conduct
contained an inplicit assertion on the party seeking to have the
nonver bal conduct deened a hearsay statenent and, hence,
presunptively inadmssible.* W think that the burden lies with
the party claimng that an utterance contains an inplicit
assertion to show that the speaker intended to and did nmeke a
particul ar expression of fact, opinion, or condition.** This is
consistent with the policy enbodied in the Kentucky Rul es of

Evi dence “to tilt the |law toward adm ssion over exclusion.”®
The trial court should then determne the admissibility of the

utterance containing the alleged inplicit assertion.* Sonetimes

it will be clear fromthe utterance itself that the speaker nust

40

Ky., 918 S.W2d 219, 221-222 (1996).
1 The evi dence at issue concerned a witness' s testinony, based on
personal observation that the victimacted afraid of the defendant,
whi ch was offered to show that the victimfeared the defendant. The
def endant sought to exclude this on the grounds that it was the

equi valent of letting the witness testify that the victimhad said,

“l amafraid of the defendant.” The court rejected the defendant’s
argunment because there was no evidence that the victimintended to
make such an assertion through her actions. Id.

42 1d. at 680. See also, United States v. Jackson, 88 F.3d 845, 848
(10" Gir. 1996).

3 LansoN § 8.05[5] at 570.

4 Kutz at 680; Land, 34 S.W3d at 526 (noting that “[w] hen an
utterance is offered on the theory that it is not a statenent, and
hence, not hearsay, a prelimnary determnation is required to
determ ne whet her an assertion is intended”).
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have intended an inplicit assertion.* For exanple, the inplicit
assertion in “Joe, why did you steal that car?” is apparent.
But “when evi dence of surrounding circunstances is needed to
resolve the issue, the party claimng an inplicit assertion nust
present that evidence to the trial court.”*®

An exanple of a situation in which the inplicit
nmessage within an utterance is only reveal ed by evidence of
surroundi ng circunmstances is found in the case of Brown v.
Virginia. %" The defendant in this rape case tw ce asked a police
officer at the police station after his arrest, “Does Peggy [the
rape victini know I’ mhere?”*® The court held that through these
guestions the defendant intended to nake the inplicit assertions
that he and Peggy had a personal relationship.* However, the
court reached this conclusion, in part, based on the fact that
t he speaker’s defense was that he and the victimwere invol ved

in a relationship and had engaged in consensual sex.>® This was

in sharp contrast to the victinis story that the defendant was a

4 1d.: Jackson, 88 F.3d at 848.

4 Kutz at 680, Jackson at 848. See also Brown v. Virginia, 487 S.E. 2d
248, 251 (Va. C. App. 1997) (stating that “the extent to which the
guestion may or may not contain an inplied assertion depends on the
nature of the question and the circunstances.”)

47 487 S.E.2d 248.
48 Brown, 487 S.E. 2d at 251.
9 1d. at 252.

0 |d. at 250-252.
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1 The court

stranger who broke into her hone and raped her.®
interpreted the defendant’s questions as inplicitly assertive,
in part, because they appeared to be attenpts to bolster his
def ense theory. *?

We nust now consi der whether the particular utterance,
“CGo tell Dougie we have got him” makes an inplicit assertion
and, if so, what it is. The inplicit assertion that “we [the

assai |l ants] have got him|[Estes],” appears to be an obvi ous and
i ntentional assertion by the speaker. However, Estes did not
seek to offer this statenent for its truth, to show that the
assailants had control over him The exclusion of this
particular inplicit statement as hearsay was erroneous. But
because this statenent does not assist Estes in establishing the

needed |ink between Bullock and Carpenter, it is harmess error.

Estes asserts that the assailant’s reference to

“Dougie,” as in “CGo tell Dougie . . . ,” is the equival ent of
the assailant stating that “Dougie sent us.” The circuit court
seens to have accepted this as true. It held that the statenent

was i nadm ssi bl e because it was offered for the truth asserted,
to show that Doug Bul | ock was behind the attack. The concl usion
that this passing reference to Dougie was intended by the

speaker to inplicitly assert that Bullock was behind the attack

° |d. at 250-251, 253.

2 1d. at 252.
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is by no neans a foregone one. Some courts have held that a
speaker’s reference to another’s nane does not ordinarily
denonstrate intent on the part of the speaker to identify or

i ntroduce that other person.® However, we note that the neaning
of this particular utterance nust be considered in |light of al

t he surroundi ng circunstances. Estes asserts that the sane
assai |l ant spoke all three utterances at issue. Gven the
commonal ity of the attacks, and the fact that the speaker was
allegedly the sane in each instance, it is not illogical to
exam ne the other utterances for any |ight that they may shed on
the speaker’s intent in referring to “Dougie” in the first
assault. During the second assault, the assail ant expressly
tried to place blanme on Bull ock, saying, “M. Estes, Doug
Bul | ock has sent you a Christmas present.” In light of this
denonstrated intent to inplicate Doug Bullock, it is possible to
interpret the sane assailant’s words in the first assault, “CGo
tell Dougie we got him” as revealing the sane intent. Wile we
m ght not have reached the sanme concl usion, under these

ci rcunst ances, we cannot say that the circuit court’s

conclusionOthat the assailant uttering, “Go tell Dougie we got

3 See, e.g., Little v. United States, 613 A 2d 880, 882 (D.C. 1992)
(hol di ng that defendant who shouted, “No, Marvin,” when his co-
def endant noved to shoot a security guard did not intend to identify
hi s codefendant as Marvin or make any assertion; thus, the utterance
was not a statenent for purposes of hearsay and was presunptively
adm ssible). See also BINDER § 2.02 at 18-19.
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him” intended to assert that “Dougie [Doug Bullock] sent us”[is
clearly erroneous. Gven this fact, we find that the circuit
court properly excluded this statenent as inadm ssible hearsay
since Estes sought to offer it for the truth of the matter, as
proof that the assailants were sent by Doug Bul |l ock.

Because Estes fails to establish any connection to
Bul l ock, his clains that Carpenter should be liable for
Bull ock’s role in orchestrating the assaults simlarly fails.
Carpenter cannot be liable for sonmething (here, Bullock’s
i nvol venent in the assaults) that has no evidence to support it.
The liability of the other individual defendants al so seens to
be prem sed on Bullock’s role in the assaults, so the clains

agai nst these defendants simlarly fail.

THE REST OF ESTES' S CLAI M5

Qur | engthy anal ysis above has not resolved all of
Estes’s clainms. W nust, therefore, separately address his
clains regarding Carpenter’s own liability, insofar as we can
determ ne what those allegations are despite Estes’s briefs.
Estes all eges that Carpenter failed to investigate sufficiently
the first assault and take corrective action in order to prevent
the second and third assaults. The circuit court correctly
ruled that to the extent Estes enpl oyed any theories of

liability based on negligence, for exanple, negligent hiring of
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Bul | ock, negligent supervision of Bullock, and a negligent
failure to provide a safe workplace, Estes’s avenue of relief is
[imted to workers’ conpensation by the exclusive renedy

provi sion of KRS 342.690(1).°*

Estes seeks to avoid operation of the exclusive renedy
provi sion by recasting his claimas one alleging prohibited age
di scrimnation.® However, contrary to his assertion on appeal,
he fails to establish a prima facie show ng of prohibited
discrimnation. Estes correctly asserts that according to

Reeves v. Sanderson Pl unbing Products, Inc.,® he is required to

show that (1) he is a nenber of a protected class (here, over
age 40); (2) he was otherwi se qualified for the position; (3) he
recei ved an adverse enpl oynent action; and (4) he was repl aced
by a younger person. But Estes fails in his show ng of an
adverse enpl oynment action. He argues that the assault he
suffered at Carpenter satisfies this elenent. However, in order
for the assault to be considered an adverse enpl oynent acti on,

nore is required than sinply that it occurred while he was

> See also Adkins v. R & S Body Co., Ky., 58 S.W3d 428, 430 (2001);
Fireman's Fund Ins. Co. v. Sherman & Fletcher, Ky., 705 S.W2d 459,
462- 464 (1986).

55 KRS 344. 040.

% 530 U.S. 133, 120 S.Ct. 2097, 147 L.Ed2d. 105 (2000). Reeves deals
with the federal Age Discrimnation in Enploynment Act. However,
because there are few cases interpreting KRS 344.040, and the
Kentucky statute was nodel ed after the federal statute, it is
appropriate to resort to federal interpretation
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wor ki ng. He has to show some connection between the assault and
his enployer. As explained above, Estes has not denonstrated
any such connection. Absent any evidence to connect the assault
to Carpenter, it cannot be considered an adverse enpl oynent

action for the purpose of an age discrimnation claim

DI SPOSI TI ON OF ESTES S APPEAL

The circuit court was correct to direct a verdict in
favor of the appellees in this legal quagmre. |Its judgnent is

affirned.

DI SPOSI TI ON OF THE CROSS- APPEAL

Qur affirmance of the trial court’s judgnent renders
the issues raised on cross-appeal noot. So the cross-appeal is
di sm ssed as such.

VANMETER, JUDGE, CONCURS.

COVMBS, CHI EF JUDGE, CONCURS | N RESULT ONLY.

BRI EFS AND ORAL ARGUMENT FOR BRI EFS AND ORAL ARGUMENT FOR

APPELLANT/ CROSS- APPELLEE: APPELLEES/ CROSS- APPELLANTS:
Nancy O iver Roberts Dougl as W Becker
Bow i ng G een, Kentucky Deborah H Patterson

Loui svill e, Kentucky
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